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EPA-HQ-2017-011518

Message

From: Dorka, Lilian [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=AF796221E00A4A338CEA3C72ADBDODS57-DORKA, LILL]
Sent: 1/20/2017 12:08:58 AM

To: Marianne Engelman-Lado [marianne.engelman-lado@YLSClinics.org]

CC: Packard, Elise [Packard.Elise@epa.gov]; Newton, Cheryl [Newton.Cheryl@epa.gov]; Jonathan J. Smith
[jismith@earthjustice.org]

Subject: RE: Closure Letter - Civil Rights Administrative Complaint # 01R-94-R5 Against the Michigan Department of

Environmental Quality
Attachments: FINAL Letter to Genesee Case Complainant Father Schmitter 1-19-2017.pdf

importance: High

Dear Ms. Engelman-Lado:

Attached, please find a Closure Letter addressed to Father Schmitter regarding the administrative complaint
filed with EPA’s External Civil Rights Compliance Office (ECRCO) against the Michigan Department of
Environmental Quality (NC DEQ), No. 01R-94-R5. This letter has also been mailed to him via certified mail.

Thank you for your attention to this matter. Please let me know if you have any questions.
Sincerely,

Lilian Sotolongo Dorka
Director, External Civil Rights Compliance Office
EPA, Office of General Counsel

Personal Matters / Ex. 6
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UNITED STATER ERVIRONMENTAL PROTECTION AGENCY
WASHINGTON, B, 20408

EXTERMAL CIVIL RIGHT
DFPICE OF OEY

COMPLIANCE OFFICE
ERAL COUNEEL

January 19, 2017

Return Receipt Reguested In Reply Refer to:
Certified Mail# 7015301000112675188 EPA File No. 01R-94-R3

Father Phil Schimitter

Personal Address / Ex. 6

Dear Father Schmitter:

This letter is to advise you that the US Environmental Protection Agency’s (EPA) External Civil
Rights Compliance Office’ (ECRCO) has completed its investigation of the above-referenced
Complaint (Genesee Complaint) and is resolving and closing? this case as of the date of this
letter. The Genesee Complaint was dated December 15, 1992, and filed by you on behalf of the
St. Francis Praver Center (Complainants).” The Genesee Complaint was filed under Title VI of
the Civil Rights Act of 1964, as amended, 42 U.5.C. §§ 2000d et seq., {Title VI) and EPA’s
nondiscrimination regulations found at 40 C.F.R. Part 7.

EPA’s investigation focused on allegations of discrimination by the Michigan Department of
Natural Resources (MDNR) (later becoming the Michigan Department of Environmental
Quality’s (MDEQ))* and the Michigan Air Pollution Control Commission (MAPCC) based on

' Formerly the Office of Civil Rights. To eliminate confusion, except where quoting another document, this letter
will use the Office’s current name, rather than its name &t the time of any particular action or correspondence.

* The preliminary finding is made pursuant 1o 40 C.FR. §115(¢){(1¥1). Given the age of the facts relied upon to
make this preliminary finding, EPA is not making recommendations pursuant to 40 CF.R. 115111 which
triggers notification of the recipient of its right to engage in voluntary compliance negotiations under 40 C.F.R.
STI3(e ). However, as explained in this fenter, EPA will consider issues related to MDEQYs current public
participation process within the context of the pending Flimt Complaint (EPA File No. 17RD-16-R3) which raises
similar issues regarding public participation in the current day context. Therefore, this case, D1R-94-R3, is ¢losed as
of the date of this letfer and requires no further action.

7 Letter fram Father Phil Schmitter and Sister Joanne Chiavering, St Francis Praver Center, to Mr. Valdas Adamkus,
Regional Administrator, Region 5, US EPA (Dec. 15, 1992) enclosing letters dated Deg. 13, 1992, to Mr. Herb Tate,
Environmental Equity, US EPA and Mr. William Rosenberg, US EPA,

*To eliminate confusion, except where quoting another document, this letter will use the MIDEQ’s current name,
rather than its name at the time of any particular action or correspondence.

10 1992, the MAPCC was made up of eight commissioners appointed by the Governor representing different state
agencies and public interests See MCL § 336,13 (1992). The MAPCC reviewed both MDEQ Air Quality Division
staff reconymendations and public comment before approving or disapproving applications for all air permits with
significant public interest, inchuding the GPS permit, MCL § 336.15 (1992,
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race related to granting of a permit to the Genesee Power Station (GPS) in Flint, Michigan under
the Clean Air Act (CAA).® The MAPCC and MDNR, were recipients of EPA financial
assistance at the time of the alleged discriminatory acts. The MDEQ has received, and continues
to receive, federal grants from EPA to run the Michigan Air Pollution Contro! Program, which
carries out the functions formerly delegated to the MAPCC and the MDNR. The CAA permit
function currently resides in the Air Quality Division of the MDEQ.

With this letter, EPA makes findings with respect to the original issues raised in this complaint
and closes EPA File No. 01R-94-R5. However. EPA also has additional and current serious
concerns, set forth below, that are being examined in the context of another ongoing EPA
investigation involving MDEQ. That investigation is focused on alleged discrimination by
MDEQ based on race, national origin, and disability’ in its administration of the Safe Drinking
Water Act of 1974 during the Flint drinking water crisis (EPA File No. [7RD-16-R5) (Flint
Complaint).

In this letter, EPA provides next steps regarding actions that EPA will expect MDEQ to take in
its resolution of the Flint Complaint, and which were previously conveyed to MDEQ, which
focus on: {1) improving MDEQ’s public participation program to reduce the risk of future
disparate treatment; (2} improving MDEQ"s development and implementation of a foundational
non-discrimination program that establishes appropriate procedural safeguards while addressing
civil rights complaints as well as policies and procedures for ensuring access for persons with
disabilities and limited-English proficiency to MDEQ programs and activities; and (3) ensuring
that MDEQ has an appropriate process in place for addressing environmental complaints. In
addition, in this letter EPA makes specific recommendations to MDEQ regarding the GPS
facility.

Issues Investigated in EPA Case No. 01R-94-R5

EPA investigated the original issues raised in this complaint: whether the MDEQ and the
MAPCC discriminated against African Americans on the basis of race during the public
participation process related to the issuance of a Prevention of Significant Deterioration (PSD)
operating permit for GPS and the subsequent approval of the facility’s Wood Waste Procurement
and Management Plan; and whether the permitting of GPS had discriminatory health impacts on
African Americans.

In addition, as is EPA’s current practice, EPA reviewed MDEQ’s compliance with its
longstanding obligation to establish a foundational nondiscrimination program through
procedural safeguards required by EPA’s regulations implementing the federal non-
discrimination statutes,® as well as to ensure meaningful access to MDEQ programs and
activities for persons with disabilities and limited-English proficiency.

542 U.8.C. §7401 et seq.
7 Section 504 of the Rehabilitation Act of 1973, as amended, 29 U.S.C §794 (Section 504), and EPA’s regulations at
40 C.F.R. Part 7 prohibit discrimination on the basis of disability in any programs ov activities receiving federal

financial assistance.

8 Title V1 of the Civil Rights Act of 1964, Section 504 of the Rehabilitation Act of 1973, the Age Discrimination Act
of 1975, Section 13 of Federal Water Pollution Control Act of 1972, and Title IX of the Education Amendments of
1972 (hereinafier referred to collectively as the federal non-discrimination statutes).

2
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Summary of Findings

Title VI provides that *“[n]o person in the United States shall, on the ground of race, color, or
national origin, be excluded from participation in, be denied the benefits of, or be subjected to
discrimination under any program or activity receiving Federal financial assistance.” 42 U.8.C.
§ 2000d. Asimplemented by EPA’s regulation, these prohibitions include intentional
discrimination as well as practices that have a discriminatory effect on the bases of race, color, or
national origin. See 40 C.F.R. §§7.35(a), 7.35(b).

As will be discussed in more detail below, EPA finds that the preponderance of evidence®
supports a finding of discriminatory treatment of African Americans by MDEQ in the public
participation process for the GPS permit considered and issued from 1992 to 1994. In addition,
EPA has concerns that MDE{Q)’s current policies are insufficient to address the potential for
discrimination given the deficiencies in MDEQ’s public participation program and procedures.

With respect to the allegations of adverse disparate health effects raised in the original
comptlaint, EPA conducted four analyses to assess risk of health effects and did not find
sufficient evidence to establish adversity/harm with respect to health effects. Therefore, there is
insufficient evidence to support a prima facie case of adverse disparate impact.

In addition, during the course of its investigation, EPA determined that MDEQ had not been in
compliance with its longstanding obligation to establish procedural safeguards required by
EPA’s regulations implementing the federal non-discrimination statutes. For almost 30 years,
MDEQ failed to provide the foundational nondiscriminatory program as required by non-
discrimination regulations to: provide a continuing notice of non-discrimination;'® adopt
grievance procedures that assure the prompt and fair resolution of complaints alleging violations
of the non-discrimination statutes and EPA’s implementing regulations!!; and designate at least
one person to coordinate its efforts to comply with its obligations under the federal non-
discrimination statutes and EPA’s implementing regulations.'? The purpose of these regulatory
requirements is to ensure that recipients have established a program that will atiow it to meet its
responsibilities under the Federal non-discrimination statutes. MDEQ also failed to have in
place policies and procedures to ensure that persons with disabilities and limited-English
proficiency have meaningful access to MDEQ programs and activities.

In its investigation, EPA reviewed materials provided by the Complainants and by MDEQ, as
well as other relevant material that was submitted to EPA or that EPA found through its
investigation. This information included: environmental impact reports, facility permits and
permit applications, monitoring reports, risk assessments, health studies, and materials from
litigation related to the GPS permit.

? A finding by EPA that a recipient of EPA financial assistance has violated Title V1 and EPA’s implementing
regulations must be supported by a preponderance of the evidence which means that the version of facts alleged is
more likely than not the correct version.

10 40 C.F.R. § 7.95 (a).

40 C.F.R. § 7.50.

240 CF.R. § 7.85(2).
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EPA’s mvestigation also included site visits, witness interviews with former MAPCC
Commissioners, community residents, and MDE(Q) employees, and public participation records.
Moreover, EPA reviewed current public participation policies, guidance, and procedures
provided by MDEQ, as well as MDEQ’s policies for addressing discrimination and MDEQ’s
public website.

Background

GPS is a 35 megawatt power plant located in Genesee Township, Michigan. It is permitted to
burn high quality wood-waste, natural gas, animat bedding, and tire derived fuel. Genesee
Township is a primarity rural township in north Genesee County that borders the City of Flint to
the south. The community closest to the GPS facility within the city of Flint was and continues
to be predominantly African American.?

On June 8, 1992, Genesee Power Station Limited Partnership (GPSLP) applied to the Air Quality
Division of MDEQ for an Air Use Permit under the CAA to operate GPS."* The first GPS
hearing was held at a Michigan Public Health Department building in Lansing on October 27,
1992.1* MDEQ reported that it received significant comments and suggested the hearing be
postponed until the next meeting to allow staff time to review all the comments,'®

The MAPCC continued the GPS hearing on December 1, 1992."7 During that time, MDEQ was
to resolve concerns MAPCC Commissioners raised during the October hearing; prepare a revised
air toxics analysis: and respond to public comment.'® The MAPCC also extended the public
comment period for an additional three weeks to atlow the company time to work with the
community and the MDEQ to resolve concerns that had been raised.'”

MDEQ completed a revised draft permit on November 30, 1992.2° The second GPS hearing was
held in Lansing during an MAPCC meeting that started at 9 am. At 12:40 a.m. on December 2,
1992, the MAPCC approved the permit authorizing the construction of GPS. but required a
Wood Waste Procurement and Monitoring Plan, and an Ash Testing Plan be submitted and
approved before trial operation of the facility.?!

In October 1993, EPA’s Environmental Appeals Board (EAB)?? upheld the validity of the GPS
permit, but asked the MDEQ to consider whether fuel cleaning (“the removal of wood painted or
treated with lead-bearing substances™) for the wood that would be burned in the facility

I? Brown Longitudinal Tract Database (LTDB) based on decennial census data, 2000 & 1990 as presented in the
1.8, Department of Housing and Urban Development’s AFFH Data and Mapping Tool.

M permit Application No. 579-92, MDNR AQD, June §, 1992,

B MAPCC Meeting Minutes, Lansing, Mich. (Oct. 27, 1992} at 1.

BId a5

714, at 5. See also, Transcript of MAPCC Meeting, October 27, 1992, Lansing, Michigan, at 174,

'8 Transcript of MAPCC Meeting, October 27, 1992, Lansing, Michigan, at 174-79.

' MAPCC Meeting Minutes, Lansing, Mich. (Oct. 27, 1992) at 7. The extended comment period closed on
November 17, 1992, providing a total written comment period of 42 days.

2 Transcript of MAPCC Meeting, Becember 1, 1992, Part 1, Lansing, Michigan, at 12-13.

2 MAPCC Meeting Minutes, Lansing, Mich. (Dec. 1, 1992)at 11.

2 Audio Tape Recording of MDNR Meeting. Decemnber 21, 1993, Tape | Side A, at 3:10-3:18,

4
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constituted the Best Available Control Technology (BACT) for lead emissions.”® On December
21, 1993, the MDEQ held a hearing to discuss fuel cteaning for the GPS facility.*

MDEQ determined that fuel cleaning was considered the BACT for lead emission®” and on
December 29, 1993, issued a modified permit to GPS.*® The modified permit required that GPS
ensure that lead-bearing substances would not be bumed at the facility.?’

On October 20, 1994, MDEQ held a hearing to receive public comment on the proposed Wood
Waste Plan.”® This hearing was closed before alt those signed up to provide comment were able
to provide their comments. ?° On December 22, 1994, MDEQ held a special hearing in order to
allow one of the commenters to make a presentation.’”

On Januyary 12, 1995, MDEQ issued a supplement to the permit requiring revisions,
clarifications, and modifications in the Wood Waste Plan.’!

Issue I: Public Participation

The Complaint alleged that African Americans were treated in a discriminatory manner during
the public participation process for the GPS permit from 1992 to 1994, The Complainants
described a series of instances during the GPS hearings where African Americans were treated
less favorably than non-African Americans who were participating in MDEQ’s public
participation processes.

1. Legal Standard

EPA’s investigation was conducted under the authority of Title VI of the Civil Act of 1964, and
EPA’s nondiscrimination regulations (40 C.F.R. Part 7), consistent with EPA’s Case Resolution
Manual, and prior standard operating procedures addressing complaint investigation and
resolution. Title VI prohibits intentional discrimination on the basis of race, color, or national
origin. ** EPA’s Title VI implementing regulations at 40 C.F.R. §7.35(a) state that a recipient
shall not on the basis of race, color, national origin provide a person any service, aid, or other
benefit that is different, or is provided differently from that provided to others under the program
or activity.

B fd, al 3:18-3:40, See also /i the Maiter of Genesee Power Station, E.AB., PSD Appeal Nos. 93-1 through 93-7
(Oct. 22, 1593y at 43.

* Audio Tape Recording of MDNR Meeting. December 21, 1993, Tape 1 Side A, at 0:20-3:10.

5 Letter from Russell Harding, Deputy Director, MDNR to “Interested Party™, Dec. 29, 1993 at 1-2.

% fd., at 1.

|4, at 1-2; See also Permiit No, 579-92 for Genesee Power Station Lid. Partnership, Dec. 29, 1993 at 6-7.

% Transcript of Meeting, MDNR. AQD, October 20, 1994, Flint, Michigan, at 2-3. See Interview with MDNR/AQD,
in Lansing, Mich. at 35 (Mar. 26, 1999).

¥ Audio Tape Recording of MDNR Meeting. December 22, 1994, Tape | Side A, at 1:50-2:20,

14, at 2:25-2:53.

314 ptter from Russell Harding, Deputy Director, MDNR to A. Sarkar, Jan. 12, 1995 at |-2.

32 Bee Alexander v. Choate, 469 U.8. 287, 293 (1983); Guardians Ass'n. v. Civil Serv. Comm'n, 463 U.5. 582
(1983},
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A claim of intentional discrimination under Title VI alleges that a recipient intentionally treated
individuals differently or otherwise knowingly cause them harm because of their race, color, or
national origin. Intentional discrimination requires a showing that a “challenged action was
motivated by an intent to discriminate.”™ Evidence of “bad faith, ill will or any evil motive on
the part of the [recipient] is not necessary.®® Evidence in a disparate treatment case will
generally show that the recipient was not only aware of the complainant's protected status, but
that the recipient acted, at least in part, because of the complainant's protected status.>® Disparate
treatment cases can involve either “individual” or “class™ discrimination (or both).

EPA will evaluate the “totality of the relevant facts” including direct, circumstantial, and
statistical evidence to determine whether intentional discrimination has occurred.”® For example,
evidence to be considered may include:
« statements by decision makers,
s the historical background of the events in issue,
» the sequence of events leading to the decision in issue,
e adeparture from standard procedure (e.g., failure to consider factors normally
considered},
legislative or administrative history (e.g., minutes of meetings),
the foreseeability of the consequences of the action,
e a history of discriminatory or segregated conduct.’’

If a prima facie case of disparate treatment is established, the recipient then has the burden of
producing a legitimate, non-discriminatory reason for the challenged policy or decision and the
different treatment.”® If the recipient articulates such a reason, EPA must then determine if there
is evidence that the proffered reason is false, i.e., that the nondiscriminatory reason or reasons or
the defendant gives for its actions are not the true reasons and are actually a pretext for
discriminatory intent.*

2. Analysis
EPA’s investigation of the public participation issue focused in part on the GPS public

involvement processes between 1992 and 1994. At the time of the GPS permit hearings,
Michigan was implementing the public participation requirements established under the Clean

B Eiston, 997 F.2d at 1406.

3 Williams v. City of Dothan, 745 F.2d 1406, 1414 {1 {th Cir. 1984).

3% Congress has prohibited acts of intentional discrimination based on the protected bases identified in Section I.
These protections are statutory, not constitutional, and the analysis under the civil rights statutes at issue here may
differ from the different levels of protections the Equal Protection Clause provides to classifications based on sex;
disability; and race, color, and national origin.

¥ See Washingron v. Davis, 426 U.S. 229, 242 (1976).

3 See Ariington Heights v. Metro. Hous. Redevelopment Corp., 429 U 8. 252 at 266-68 (1977} (evaluation of
intentional discrimination claim under the Fourteenth Amendment),

% The recipient’s explanation of its legitimate reason(s) must be clear and reasonably specific. Not every proffered
reason will be legally sufficient to rebut a prima facie case. See Tevas Dep't of Cmty. Affairs v. Burdine, 450 U.8,
248, 254-55, 258 (1981).

3 See Burdine, 450 U.S. at 255-56; Brooks v. Cty. Comm 'n of Jefferson Cty., 446 F.3d 1160, 1162-63 {1 ith Cir.
2006},
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Air Act with regard to notice and comment. These requirements leave significant room for
discretion as to how the hearing process and other elements of public involvement are
implemented.

The MAPCC,* which ran the October and December 1992 GPS public hearings and issued the
initial GPS operating permit, had no written or formalized operating procedures for conducting
its meetings, but instead exercised discretion in conducting meetings in accordance with a set of
practices established over time.*' MDEQ,** which took over the function of running permit
hearings when the MAPCC was disbanded, did not have any formal policies and procedures
governing public hearings in place during 1993 and 1994 when the final GPS hearings were
held.*?

EPA also reviewed a variety of documents related to facility permits, permit hearings, and permit
decisions. EPA was told that the MAPCC had developed a series of unwritten standard
operating procedures that it used to manage hearings.*® To assist in its understanding of any
unwritten hearing procedures, EPA also reviewed recordings of MDEQ and MAPCC meetings
and permit hearings and it interviewed MAPCC Commissioners, MDEQ staff, the Complainants,
and others who were present at various meetings and hearings during the 1992-1994-time period.

As described below, decisions were made by both the MAPCC and MDEQ officials that resulted
in African Americans being treated differently and less favorably than Whites.

a. December I, 1992 Hearing

On June 8, 1992, Genesee Power Station Limited Partnership (GPSLP) applied to the Air Quality
Division for an Air Use Permit under the CAA to operate GPS.¥ GPS was also required to
submit a Wood Waste Procurement and Monitoring Plan (Wood Waste Plan) before starting trial
operation of the facility to ensure that GPS only used wood waste fuel that complied with the

40 The MAPCC set an agenda for each meeting, including consideration of Administrative Rules packages, draft
permits {i.e., permit hearings), and consent orders, and had a regularly scheduled agenda item to give individuals
and organizations an opportunity to discuss items with the MAPCC that were not on the agenda. Letter from John
Fordell Leone, Assistant Attorney General, Environment, Natural Resources, and Agriculture Division, Michigan
Department of Attorney General, to Velvela Golightly-Howell, Director, Office of Civil Rights, US EPA (Nov. 6,
2015).

41 Lop Interview with Former MAPCC Chatrman at 2-4 (Mar, 26, 1999), See also Interview with Former MAPCC
Commissioner B {Mar. 30, 1999) (recalling no specific process for establishing the order of speakers).

4 111 1992, the Aijr Quality Division was located within the Michigan Department of Natural Resources (MDNR).
When the MAPCC was disbanded in 1993, the Air Quality Division took over the MAPCC functions,*> in 1995, the
MDNR was split into two new departments, the DNR and the Michigan Department of Environmental Quatlity
{MDEQ), which became responsible for environmental permitting and enforcement. MDEQ's current authority
includes: “(b) Issue permits for the construction and operation of sources, processes, and process equipment, subject
to enforceable emission Hmitations and standards and other conditions reasonably necessary to assure compliance
with all applicable requirements of this part, rules promulgared under this part, and the clean air act.” MCLS §
324.5503.

| ester from Todd B. Adams, Assistant Attorney General, Natural Resources Division, Department of Attorney
General, to Ann Goode, Director, Office of Civil Rights, US EPA, Response to Question 3 (July 28, 1999).

4 Gop Interview with Former MAPCC Chairman (Mar. 26, 1999). See also Interview with Former MAPCC
Commissioner B (Mar. 30, 1999) (recalling no specific process for establishing the order of speakers),

¥ Permit Application No. 579-92, MDNR AQD, June 8, 1992,

5
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requirements of the permit. The Wood Waste Plan was to go through a public comment process
before it could be approved.

On October 3, 1992, the draft GPS permit was made available to the public and a public
comment period was announced.*® The first GPS permit hearing was held on October 27, 1992
in Lansing. At the hearing, MDEQ reported that it had received significant comments and
suggested the hearing be postponed until the next meeting to allow staff time to review all the
comments.*” MDEQ staff recommended a revision to several permit conditions,*® The MAPCC
decided to continue the GPS hearing on December 1. 1992, their next scheduled meeting.” In
the intervening time, MDEQ was to resolve concerns MAPCC Commissioners raised during the
October 27" hearing; prepare a revised air toxics analysis; and respond to public comment.>
The MAPCC also extended the public comment period for an additional three weeks.”’

EPA has found no evidence that notice was given to the public in advance of the meeting stating
that the GPS permit hearing, as opposed to the general MAPCC meeting or any other permit
hearings on the schedule, would begin at 9:00 a.m. The agenda handed out af the December 1,
1992 MAPCC meeting agenda lists 8 items in what appears to be the time between 9 am. and |

p.m.*?

i. Regquests to speak either in advance of or out of order at hearings

According to MAPCC Commissioners, the MAPCC regularly accommodated elected
representatives at MAPCC meetings based upon their schedules.™ Commissioners stated that
they would allow elected representatives to offer their comments on a particular permit before
the scheduled hearing if their schedules dictated that they be elsewhere when that permit hearing
was to take place.”® The MAPCC also accommodated other attendees with scheduling
conflicts.™ One MAPCC Commissioners stated that the MAPCC was “in the business of
listening to the public,” and that it “typically went out of [its] way to try to listen to people who
had taken the time to appear before the Commission.”®

During the December 1, 1992 meeting in Lansing, the MAPCC considered three permits in
addition to other five agenda items. In addition to GPS, there were permit hearings scheduled
related to two proposed facilities in Marquette County, one in Sands Township and one in

4 Letter from Lynn Fiedler, Permit Section Supervisor, MDNR/MDEQ to “Interested Party™, Dec. 7, 1992 at 1.
7 MAPCC Meeting Minutes, Lansing, Mich. (Oct. 27, 1992) at 5.

4% Id

¥ Id See also, Transcript of MAPCC Mesting, October 27, 1992, Lansing, Michigan, at 174.

50 Transeript of MAPCC Meeting, October 27, 1992, Lansing, Michigan, at 174-79.

5t MAPCC Meeting Minutes, Lansing, Mich, (Oct. 27, 1992) at 7. The extended comment period closed on
November 17, 1992, providing a total writien comment period of 42 days.

52 Meeting Agenda, Michigan Air Pollution Control Commission, December 1, 1992.

33 nterview of former MAPCC Cemmissioner A (Mar. 26, 1999); Interview of MDNR/AQD Employee A at 20
{Mar. 26, 1999},

54 [nterview of former Chairman of the MAPCC (Mar. 23, 1999).

55 [nterview of former MAPCC Commissioner B at 11 (Aug. 14, 1997) (accommodations were regularly made for
persons with schednling conflicts).

% [nterview of former MAPCC Commissioner A at 6 {Mar. 26, 1999).

8
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Skandia.”” The GPS permit hearing was the 7" item on the agenda. The MAPCC began its
meeting around 9:00 am. At 9:30 a.m. the MAPCC started the first scheduled public hearing for
the Marquette County Solid Waste Management Authority. By 11:45 a.m., only 3 people had
commented on this permit application.’® The Chairman of the MAPCC indicated that the
MAPCC would break for funch, but that before 1t did so, Dr. Robert Soderstrom would speak on
the GPS permit application because he had a scheduling conflict and had to leave.®® Dr. Robert
Soderstrom, from the Genesee Medical Society, who is White, then spoke.®

State Representative Floyd Clack and Ms. Janice O"Neal, both of whom are African American,
each asked to address the MAPCC in advance of the GPS hearing because of scheduling
conflicts created by the delay of the hearing.®' Neither request was granted. Ms. O’Neal
provided her oral comments at the GPS hearing later that evening after traveling 120 miles to
Flint and back.®® Ms. Bogardus, who is White, interrupted the MAPCC as they deliberated about
whether to postpone the GPS hearing.®® She did not ask permission to speak in advance of the
(GPS hearing. She interrupted the Commissioners and was allowed to proceed with her
remarks.®

The MAPCC deviated from what was described as its standard operating procedures for handling
requests to speak in advance of the public comment period resulting in African Americans’
requests being denied while requests by Whites to speak in advance were granted.

MDEQ has subsequently implemented pelicy and guidance that may reduce the likelihood that a
hearing would run late into the night (e.g., limiting the agenda to only one permit, time limits on
speakers). However, no information was provided on how MDEQ would evaluate requests to
speak in advance or other requests for special accommodations. EPA reviewed current public
involvement policy, guidance, and procedures provided by MDEQ on November 7, 2016 to
determine whether they provide sufficient safeguards to ensure similar incidents would not occur
today.

ii. Limiting fime to review permit materials and provide comments.

T MAPCC Meeting Minutes, Lansing, Mich. {Dec. 1, 1992) at 4, 7-8,

B4, at 5.

% See MAPCC Mesting Minules, Lansing, Mich. {Dec. 1, 1992) at 5, and Transcript of MAPCC Meeting,
December 1, 1992, Part 1, Lansing, Michigan, at 2. Chairman stated: “At this point, | would like to deviate from the
agenda for just a moment. We have had a request prior to this time from the Genesee County Medical Society that
we permit Dr, Soderstram 1o speak on item 7 on the agenda, as he has to leave at noon. So would Dr. Soderstrom
please come up?”

% MAPCC Meeting Minutes, Lansing, Mich. {Dec. 1, 1992) at 5. Transcript of MAPCC Meeting, December 1,
1992, Part 1, Lansing, Michigan, at 2-8; Audio Tape Recording of MAPCC Meeting, December 1, 1992, Tape 2,
Side B at 2:38 — 10:38.

¢l interview of Witness A, (Sept. 29, 1998},

& [nterview of Witness B {Apr. 6, 1999).

8 MAPCC Meeting Minutes, Lansing, Mich. (Dec. L, 1992) at 8; Transcript of MAPCC Meeting, December 1,
1992, Part 1, Lansing, Michigan, at 14-13. See afse Audio Tape Recording of MAPCC Meeting, December 1, 1992,
Tape 5, Side A,

® Transcript of MAPCC Meeting, December 1, 1992, Part I, Lansing, Michigan, at 15. See afso Audio Tape
Recording of MAPCC Meeting, December 1, 1992, Tape 5, Side A.
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At about 2:10 p.m., MDEQ staff provided the public a limited number of copies of the revised
GPS Draft Permit and accompanying Staff Activity Report Addendum (SAR Addendum) and
their attachments.”> The 26 page SAR Addendum stated that in response to the comments and
additional information, MDEQ summarized the results of technical studies analyzing wood waste
emissions from other wood waste boilers; ® included a revised BACT analysis for air toxics;
“performed an additional analysis of the worst case emissions from the proposed facility;” and
“made numerous changes™ to permit conditions in the October 5, 1992 Draft Permit.®” An
MDEQ employee acknowledged its lateness, but explained MDEQ “felt it needed to be done as
best as possible in order to lay out the facts.”®®

Some people were given the full report. while others were given only a handout summarizing the
major changes to the original permit.*’ Hearing attendees had less than 5 hours to review the
changes to the proposed permit conditions and to develop meaningful questions and comments
for the Commissioners and MDEQ staff before the GPS hearing began. At the beginning of the
GPS hearing that evening, an MDEQ employee announced additional copies of the SAR were
available for those who did not receive them earlier.” While it appears more SARS were made
available at the beginning of the GPS hearing, it is unclear whether all those present were
provided their own copy.

The GPS hearing began at about 6:40 p.m. with public comment commencing at about 8:40
p.m.”!  Community members interested in providing comments to the MAPCC were given their
opportunity more than 11 hours after they had arrived from Flint and the MAPCC meeting had
begun. The length of time before the GPS hearing began was irregular for the MAPCC, as most
MAPCC meetings had concluded or were wrapping up in the early evening.”” At no other
hearing held in 1992 were community members required to wait 9 hours before their hearing
started and 11 hours before they were allowed to provide comment. The GPS public hearing
lasted almost 6 hours.”™

% Transcript of MAPCC Meeting, December 1, 1992, Part 1, Lansing, Michigan, at 11, 22. MDEQ staff
acknowledged that the initial amount of copies provided was limited when they offered copies to those who “did not
get a copy of the staff report early this afternoon.”

% MDEQ AQD Staff Activity Report, December 1, 1992, at 5-9.

97 MDNR, Staff Activity Report Addendum at 9 (Dec. 1, 1992} (Conclusion). The Renewable Operating Permit for
GPS (Permit # 199600357) cites the new air toxics rules, but does not include an additional analysis of air toxics or
a change in emissions limits. MDEQ, Staff Report Addendum (Aug. 16, 2600).

% Transcript of MAPCC Meeting, December 1, 1992, Part 1, Lansing, Michigan, at 21,

69 Id

™ Transcript of MAPCC Meeting, December 1, 1992, Part 1, Lansing, Michigan, at 22.

! See EPA Chronology of Events for Dec. 1, 1992 MAPCC Meeting.

2 According to former 2 MAPCC Commissioner public hearings typically began and ended during “normal business
hours.” See Interview with former MAPCC Commissioner A at 7 (Mar. 26, 1999); Interview with former MAPCC
Commissioner B at 7 (Mar. 30, 1999) (stating that an MAPCC meeting that continued beyond 9:00 p.m. was “fairly
unusual”). However, according to an MDEQ official, there was really no “normal time” for a hearing to begin or
end because meeting agendas varied so much from month to month. *Sometimes the agenda was relatively short, so
the meeting was over in a few hours. Other times there would be many items on the agenda, and the hearings went
well into the night.” See Interview of MDNR/AQD Employee A at 21 (Mar. 26, 1999).

™} Sge EPA Chronology of Events for Dec. 1, 1992 MAPCC Meeting.
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The MAPCC considered a proposal to postpone the GPS permit hearing.”® One Commissioner
suggested having a meeting in Fiint and recognized that Flint residents had to come to Lansing
twice, stating the MAPCC has “been so rude to those people, prolonging the meeting, dragging
thern out, . . . it’s going to be late at night, they have to get home to their children . . .””® Another
Commissioner agreed a meeting in Flint might be a good alternative to going “way beyond 5
o’clock™ and the Commissioner did not think knowing some of the residents that they could do
that.”

MDEQ stated that it provided 10 hours of public hearings and 42 days of public comment for
this permit.”’ While the number of days for written comments exceeds regulatory requirements,
it is not relevant when the issue is the amount of time to read. analyze, and develop comments on
the considerable new information presented on December 1, 1992. Because the hearing was not
postponed, the oral comment period at the December 1 hearing was the only opporfunity the
Flint commumity had to provide comment on the new items introduced that afternoon. No
additional written comment period was given because the GPS permit was approved immediately
afier the oral comment period ended that night. If any members of the public needed more time
to read and digest the new materials to prepare comments or were not available to provide oral
comment to the MAPCC that evening, there was no other opportunity to provide comment on the
new information.

MDEQ also stated that there were various informal opportunities for the public to learn about the
project, including articies in the local newspaper published before the start of the comment
period, meetings sponsored by Genesee Township. a Genesee County Health Department
meeting, a neighborhood coalition meeting, and a GPSLP-sponsored tour of a similar facility in
Grayling, Michigan.”® While all of these types of meetings may be a good source of information
for the residents, they are not relevant to the issues raised by the complainants about their ability
to comment on the revised permit conditions presented on December 1* or the analysis
supporting those conditions.

The MAPCC had the discretion to postpone the December 1992 hearing and/or extend the
comment period. The decision to continue the hearing into the night and to issue the permit
without allowing time for those at the hearing to review and prepare comments on new permit
conditions, new analyses, and other information resulted in the commenters from the
predominantly African American community being treated less favorably than people at other
permit hearings for facilities in predominantly non-African American communities.

MDEQ has implemented procedures and guidance designed to prevent hearings that would
require commenters to wait over 10 hours to provide their comments (e. g, generally scheduling
only one permit hearing; initially limiting commenters to 5 minutes with an opportunity to

* MAPCC Meeting Minutes, Lansing, Mich. (Dec. 1, 1992) at §; Transcript of MAPCC Meeting, December 1,
1992, Part 1, Lansing, Michigan, at 8-9.

5 Audio Tape Recording of MAPCC Meeting, December 1, 1992, Tape 4, Side A at 15:45-17:23,

% Audio Tape Recording of MAPCC Meeting, December 1, 1992, Tape 4, Side A at 15:45-17:25,

"7 Letter from Laslie K. Bender, Legistative Liaison, MDNR to Mike Mattheisen, OCR, US £PA Z (June 29, 1995)
at 2, 4, 6. MDEQ noted that the Qctober 27, 1992 GPS hearing lasted approximately 4.5 hours, and that the
December 1, 1992 GPS hearing lasted approximately 5.5 hours. /4 at 4.

8 id, at 2-3.
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provide additional comments after everyone has had their turn). Also, MDEQ continues to
provide a process for extending a public comment period upon written request.”

These changes may address some of the causes that contributed to the residents of the African
American community having to stay at the hearing in Lansing well after midnight. However, no
information was provided on how MDEQ would evaluate requests to postpone hearings or
extend the public comment period.

iti. Consideration of Community Siting Concerns and Opposition

At the December 1. 1992 meeting, in addition to the GPS permit, the MAPCC also considered
the permit application for the Contaminated Soil Recycling facility proposed in Skandia.
Skandia is a predominantly White community in Marquette County, Michigan.?® Residents of
both the Flint®! and Skandia® communities expressed significant community opposition to the
permits.

The transcript of the December 1-2, 1992 hearing contain discussions that indicate that at least
one MAPCC Commissioner considered community opposition during his deliberations over
issuance of the Skandia permit.

In response to the allegation, MDEQ stated that the MAPCC followed proper procedures in the
GPS permit hearing.® Regarding the role of community opposition in the Contaminated Soil
Recycling decision, MDEQ stated that the MAPCC had a legal obligation to approve any permit
application meeting applicable state and federal air pollution regulations.®> MDEQ stated that
these air pollution regulations were not met in the Contaminated Soil Recycling decision.®

" A Citizen 's Guide lo Participation in Michigan's Air Pollution Control Program, (April 2007) at 12.

30 1990 Census of Population and Data Public Law 41-171 Data.

81 At the October 27, 1992 hearing, eight people representing different community groups or themselves, spoke in
opposition to the proposed GPS permit. The commenters “expressed concerns regarding: no guarantee that clean
wood would be bumed; contamination o the Flint River; existing odors from junkyards burning tires, asphalt plants,
cement plants, and Buick; children and senifor citizens with respiratory problems; high cancer rate and infant
martality; and environmental racism and econoniic discrimination.” MAPCC Meeting Minutes, Lansing, Mich.
{Oct. 27, 1992) at 3. A petition was submitted with 350 signatures oppesed to the GPS permit being issued.

82 MDEQ staff reported that “the proposed facility will likely comply with all applicable state and federal air quality
regulations; however, there is an unreselved local construction permit issue and significant public controversy.”

/d., at 7. Thirteen individuals spoke opposing the Contaminated Soil Recycling, Inc. facility and “a petition with
360 signatures of opposed to the site location was submitted. . . Some commenters expressed health concerns which
may be exacerbated by the proposed incinerator.” /d., at 8.

8 Transcript of MAPCC Meeting, December 1, 1992, Part 2, Lansing, Michigan, pp. 1-3. One Commissioner sfated
he would take into account the people who were most impacted and if the public tells him they would rather the
MAPCC not approve it, it affects his decision. He further stated that he intended *to take the public into my
consideration, and because of its poor siting, and because [ think the citizens do feel that there’s going to be an
impact, I'm not going to approve it.” Transcript of MAPCC Meeting, December 1, 1992, Part 2, Lansing, Michigan,
at 3.

8 | etter from Leslie K. Bender, Legislative Liaison, MDNR to Mike Mattheisen, OCR, US EPA (June 29, 1995) at
4.

8 id., at3.

% MAPCC Meeting Minutes, Lansing, Mich, {Dec. [, 1992) at 9.
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If considering community opposition was proper procedures, then it appears the MAPCC
followed them for Contaminated Soil Recycling, but not for GPS. If MDEQ is saying that the
MAPCC followed proper procedures by denying the Contaminated Soil Recycling permit
because 1t did not meet regulatory requirements, the transcript of the hearing indicates that the
MAPCC was trying to determine what they would consider in making their decision. The fact
that the result of the hearing was the correct result under the environmenta] regulations, does not
change the concerns with regard to the process that was used in one instance and not the other.

MDEQ’s 2014 Public Involvement Handbook contains a very short discussion of public
invelvement in permitting decisions states: “The fact that a community or individual simply does
not want a proposed facility in their community is generally not a factor that can be considered
by the DEQ in reaching a decision on a proposed permit. Local governmental officials may have
authority to consider local preferences when making zoning decisions.”™’ So it appears MDEQ
has implemented guidance that ensures that when it comes to community opposition, all
comnunities will be treated equally, in that their oppositions will not be considered in the
decision-making process.

b. October 20, 1994 Hearing

In October 1993, EPA’s Environmental Appeals Board (EABY*® had upheld the validity of the
GPS permit, but asked the MDEQ to consider whether fuel cleaning (“the removal of wood
painted or treated with lead-bearing substances”) for the wood that would be burned in the
facility constituted the Best Available Control Technology (BACT) for lead emissions,® On
November 18, 1993, MDEQ announced a public comment period and scheduled a hearing for the
reconsideration of BACT for lead. On December 21, 1993, the MDEQ held a hearing to discuss
fuel cleaning for the GPS facility®® in Genesee Township, Michigan. Kearsley High School is
approximately five miles from the proposed GPS facility in predominantly White Genesee
Township, Michigan.®!

i. Armed and uniformed officers at hearing.

On October 20, 1994, MDEQ held a hearing at the Carpenter Road School, in a predominantly
African American neighborhood bordering the GPS facility *2 in Flint, to receive public
comment on the proposed Wood Waste Plan.®® This was the last hearing before GPS would
begin normal operation. This was the second GPS public hearing held outside of Lansing and
the first to take place in the predominantly African American neighborhood. Two uniformed and

87 MDEQs Public Involvement Handbook, 4 Cltizen's Guide (January 2014} p. 16,

# Audio Tape Recording of MDNR Meeting. December 21, 1993, Tape | Side A, at 3:10-3:18,

# 14, at 3:18-3:40. See also /n the Maiter of Genesee Power Station, E.AB., PSD Appeal Nos. 93-1 through 93-7
{(Cct. 22, 1993} at 43,

% Id., at 0:20-3:10.

! Brown Longitudinal Tract Database (LTDB) based on decennial census data, 2000 & 1990 as presented in the
1.8, Department of Housing and Urban Development’s AFFH Data and Mapping Tool.

2 Brown Longitudina! Tract Database (LTDB) based on decennial census data, 2000 & 1990 as presented in the
1.8, Department of Housing and Urban Development’s AFFH Data and Mapping Tool.

 Transcript of Mesting, MDNR, AQD, October 20, 1994, Flint, Michigan, at 2-3. See Interview with MDNR/AQD
Staff A at 35 (Mar. 26, 1999).
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armed MDEQ Conservation Officers attended the hearing at the request of the MDEQ.>* The
first two GPS public hearings had been held in Lansing without armed uniformed officers
present at the doors of the hearing.”

The Law Enforcement Division, for whom the conservation officers work, did not have any
written policy on the use of armed and uniformed officers at hearings. In response to the
question of why the armed and uniformed officers were present at the Carpenter Road hearing,
Michigan state agencies gave a variety of answers. The Law Enforcement Division stated that
upon request, conservation officers were typically assigned to state government real estate sales
(strong box security) and other public meetings where it was anticipated that personnel safety
may be a concern due to the controversial nature of an issue.*® Both of the officers at the
Carpenter Road hearing stated they had been assigned to guard hearings before, but according fo
both the officers and other MDEQ staff having guards at MDEQ meetings was not a frequent
occurrel(}g:e and only occurred when the MDEQ anticipated popular disapproval of MDEQ
actions.

There was no strong box to guard at the GPS hearing. There is no persuasive evidence in the
record that personnel safety may have been a concern due to the controversial nature of an issue.
The state office for whom the conservation officers worked had no record of a request for the
presence of armed uniformed officers that might contain an explanation for their presence.
Neither of the two Conservation Officers who were present at that GPS hearing recalled being
briefed regarding the reason that their presence was required.”

In 1999, MDEQ stated that no complaints had been filed regarding the presence of conservation
officers at public hearings or meetings since 1994.% MDEQ stated that it has held public
hearings and meetings in the local affected communities without incident, and that many of these
meetings were conducted in inner-city communities.!% MDEQ’s recent response'®! describes a
number of reasons, including some not mentioned in 1999, why armed and uniformed officers
might be present at hearings and indicates that dependmng on the circumstances, there are several
different types of officers that might be present,

# interview with MDNR/MDEQ Employee B at 38 (Mar. 26, 1999} (statement confirming that there were 2 MDEQ
Conservation Officers present at the Cetober 20, 1994 hearing).

* Group Interview of Complainants (Sept. 29, 1998).

% | etter from Todd B. Adams, Assistant Atlorney General, Natural Resources Division, Department of Attorney
General, Michigan, to Ann Goode, Director, Office of Civil Rights, US EPA, Response to Question 2 (July 28,
1999).

%7 See Interview of MDNR/MDEQ Conservation Officer A (May. 17, 1999); Interview of MDNR/MDEQ
Conservation Officer B (May. 17, 1999); See also Interview with MDNR/AQD Staft A, (Mar, 26, 1999) at 29-32

% Interview of MDNR/MDEQ Conservation Officer A, (May. 17, 1999} Interview of MDNR/MDEQ Conservation
Officer B (May. 17, 1999);

9 | etter from Todd B. Adams, Assistant Attorney General, Natural Resources Division, Department of Attorney
General, Michigan, to Ann Goode, Director, Office of Civil Rights, US EPA, Response to Question 2 (July 28,
1999).

100 fd

i | oter from John Fordell Leone, Assistant Attorney General, Environment, Natural Resources, and Agriculture
Division, Michigan Department of Attorney General, to Velveta Golightly-Howell, Director, Office of Civil Rights,
US EPA (Nov. 6, 2013) at page 7.
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At the time, the use of armed and vniformed officers was uncommon and appears to have only
happened at the hearing held in the African American community. In evaluating the use of
armed and uniformed officers in this situation, EPA considered the intimidation factor through
threat of police force as historically used against African Americans when attempting to exercise
their rights.

Without any credible explanation, MDEQ deviated from its stated policy at the time by placing
the armed and uniformed guards at the GPS hearing in Flint. MDEQ has not provided a copy of
any current policies that apply to the use of armed and uniformed officers at hearings or the
criteria used to evaluate whether and when certain types of officers should be used (e.g., plain
clothes, armed and uniformed police, conservation officers).

ii. Close of hearing during testimony

MDEQ adjourned the October 20, 1994 hearing during the testimony of an African American
speaker and before everyone had been given a chance to testify.

The decision to adjourn the hearing surprised MDEQ staff.'® MDEQ staff stated that, before its
adjournment, the October 20, 1994 hearing was not atypically controversial or heated, nor was
the audience disorderly. MDEQ staff members stated that the audience at Carpenter Road
Elementary was no more emotional than audiences at other hearings that had not been
adjourned.'” One MDEQ employee stated that she had never seen any hearing adjourned before
all of the commenters were allowed to speak, '™

In addition, another witness who attended most of the air permit hearings held in Michigan from
1990 to 1996 stated that he had never seen the MDEQ adjourn a hearing as it did at the
QOctober 20, 1994 GPS hearing. The witness stated that commenters at other hearings had made

comments similar to Ms. O'Neal’s, but the MDEQ had never adjourned a hearing because of
it'lOS

The evidence shows that Ms. O Neal, an African American, was treated less favorably than all
other commenters at any MDEQ hearing in anyone’s memory. In addition, the witnesses say
that to their knowledge the first time, and for some who attended many hearings afterward the
only time, a hearing was closed before all comumenters could speak was when it was held in the
African American community in Flint.

MDEQ did not provide any current information or decision criteria to address whether and when
a current hearing might be closed before all those wishing to speak were able to provide
comments.

192 nterview with MDNR/MDEQ Employee B at 38 (Mar. 26, 1999). Interview with MDNR/AQD Employee A. at
34 {Mar. 26, 1999}.

% nterview with MDNR/MDEQ Employee B at 38 (Mar. 26, 1999). Interview with MDNR/AQD Employse A. at
34 {Mar. 26, 1999},

194 Interview with MDNR/MDEQ Emplovee B at 43-45 (Mar. 26, 1959).

195 Interview with Witness C (Mar. 19, 1999).
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The remaining people signed up to present comments who had not yet been called were unable to
provide their testimony to the MDEQ at that hearing.'® Unidentified petsons in the audience
then began calling out commeents such as: “We want to hear what she has to .. .”"; and “That’s
not fair.”'%” MDEQ contacted the three people who had been prevented from testifying at that
hearing and asked them to submit their written comments to MDEQ.!”® However, one of those
commenters stated that written testimony would have been inadequate because she had visual
aids for her presentation. On December 22, 1994, MDEQ held a special hearing in order to
allow the commenter to make her pn::scmtatlon.m9 On January 12, 1995, MDEQ issued a
supplement to the permit requiring revisions, clarifications, and modifications in the Wood
Waste Plan.!"?

3. Conclusion

Flint, the community that borders that GPS facility, was and continues to be predominantly
African American. Both individually and as a community, African Americans were subjected to
adverse actions by the MAPCC or MDEQ, while similarly situated, non-African Americans and
non-African American communities were not subjected to the same adverse actions.

During that time period, the MAPCC and MDEQ had written no formalized operating
procedures for conducting its meetings or hearings. However, there were a series of unwritten
standard operating procedures that EPA was told existed or that could be discerned from hearing
records. The MAPCC deviated from those standard operating procedures on more than one
occasion to the detriment of African Americans. For example, the MAPCC stated it had a
standard operating procedure for handling requests to speak in advance of a hearing. The
MAPCC’s deviation from the stated standard operating procedure resulted in one African
American commenter not being able to provide his comments while another African American
commenter was forced to drive back to Flint only to return to the hearing later that night to
provide her comments.

Regardless of whether it was appropriate for the MAPCC Commissioners to consider community
opposition in their votes, the record supports a finding that one Commissioner did consider it in
casting his vote for one permit before the MAPCC on December 1, 1992. Both the White
community of Skandia and the African American community of Flint expressed significant
opposition to the MAPCC granting a permit to operate the proposed facilities. MAPCC
decisions that day granted the White community’s request, while that of the African American
community was denied. In addition, it appears from MDEQ's response that community
opposition was not one of the factors the MAPCC was to consider in its decision. If that is the
case, then in addition to weighing consideration of community opposition differently, this
Commissioner deviated from that policy of not considering community opposition.

198 Trapscript of Meeting, MDNR, AQD, October 20, 1994, Flint, Michigan, at 129-130, See also Audio Tape
Recording of MDNR Meeting. December 22, 1994, Tape | Side A, at 1:50-2:20.

197 Andio Tape Recording of MDNR Meeting. October 20, 1994, Tape 3, Side A,

198 Audio Tape Recording of MDNR Meeting. December 22, 1994, Tape 1 Side A, at 1:50-2:20.

199 Id, at 0:00 —-3:00.

101 etter from Russetl Harding, Deputy Director, MDNR 1o A. Sarkar, Jan. 12, 1995 at 1-2
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Moreover, MDEQ deviated from the stated policy for the assignment of armed and uniformed
guards and assigned them to the GPS hearing in Flint. In light of the rarity at the time of the use
of the armed and uniformed officers; no apparent or articulated need for their presence; and the
commonly known historical use of threat of police force to intimidate African Americans who
attempt to exercise their civil rights. this use of the officers is yet another example of how the
African American community was treated less favorably than White communities who sought to
exercise their rights at permit hearings.

The closing of the final GPS hearing held in Flint during the comments of an African American
commenter and before all the commenters who signed up could speak was a deviation from the
standard operating procedures that ali of the witnesses there had experienced.

The totality of the circumstances described above supported by a preponderance of the evidence
in EPA’s record would lead a reasonable person to conclude that race discrimination was more
likely than not the reason why African Americans were treated less favorably than non-African
Americans during the 1992-1994 public participation for the GPS permit.

In addition, as will be discussed later in this letter, EPA has significant concerns about MDEQ’s
current public participation program and whether MDEQ can ensure that these instances of
discriminatory treatment would not occur today. In particular, EPA notes that there is no
guidance or neutral criteria for MDEQ staff to follow should they encounter the same or similar
decisional processes related to the disparate treatment at issue in this case.

Issue 2: Health Impacts

In response to allegations raised by the Complainants, EPA investigated whether African
Americans would be subjected to adverse disparate health impacts from air pollution emissions
from (1) GPS and similar statewide sources; (2) GPS added to the existing cumulative air
pollution in Genesee County; and (3) GPS by itself.

1. Legal Standard
This issue is being analyzed under a disparate impact or discriminatory effects standard. ' As

noted previously, EPA and other federal agencies are authorized to enact regulations to achieve
the law's objectives in prohibiting discrimination. For example, EPA regulations state:

WY Guardians, 463 U.S. at 582, Alexander v. Choate, 469 U.S. at 293. Many subsequent cases have also recognized
the validity of Title VI disparate impact claims. See Fillanueva v. Carere, 85 F.3d 481 (10th Cir. 1996); New York
Urban League v. New York, 11 F.3d 1031, 1036 (2d Cir. 1995); Chicago v. Lindfey, 66 F 3d 819 {7th Cir. 1995);
David K. v. Lane, 839 F.2d 1263 {7th Cir. 1988); Gomez v. Hllinois State Bd OF Educ., 811 F.2d 1030 (7th Cir.
1987); Georgia State Conference of Branches of NAACP v. Georgia, 775 F.2d 1403 (11th Cir. 1985); Larry P. v,
Riles, 793 F.2d 969 (9th Cir. 1984). United States v. Maricopa Cty, 915 F. Supp. 2d 1073, 1081 (D. Ariz. 2012)
(plaintiff properly stated a disparate impact claim where limited-English proficient Latino inmates had diminished
access to jail services such as sanitary needs, food, clothing, legal information, and retigious services). in addition,
by memorandum dated July 14, 1994, the Attorney General directed the Heads of Departments and Agencies to
"ensure that the disparate impact provisions in yowr regulations are fully utilized so that all persons may enjoy
equaily the benefits of [flederally financed programs.” Attorney General Memorandum on the use of the Disparate
impact Standard in Administrative Regulations under Title V1 of the Civil Rights Act of 1964 (July 14, 1994}
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A recipient shall not use criteria or methods of administering its program or activity
which have the effect of subjecting individuals to discrimination. ... '

In a disparate impact case, EPA must determine whether the recipient uses a facially neutral
policy or practice that has a sufficiently adverse (harmful) and disproportionate effect based on
race, color, or national origin. This is referred to as the prima facie case. To establish an adverse
disparate impact, EPA must:

(1) identify the specific policy or practice at issue;
(2) establish adversity/harm;'!?

(3) establish disparity;'" and

(4) establish causation.'?

The focus here is on the consequences of the recipient's policies or decisions, rather than the
recipient's intent.''® The neutral policy or decision at issue need not be limited to one that a
recipient formalizes in writing, but also could be one that is understood as “standard operating
procedure” by recipient’s employees.!!” Simiiarly, the neutral practice need not be affirmatively
undertaken, but in some instances could be the failure to take action, or to adopt an important
policy.''®

If the evidence establishes a prima facie case of adverse disparate impact, as discussed above,
EPA must then determine whether the recipient has articulated a “substantial legitimate
justification™ for the challenged policy or practice.''® “Substantial legitimate justification™ in a

(http://www justice.gov/ag/aiterney-general-july-  4-1994-memorandum-use-disparate-impact-standard-
administrative-regulations).
"2 40 C.F.R. § 7.35(b).
1B Adversity exists if a fact specific inquiry determines that the nature, size, or likelihood of the impact is sufficient
to make it an actionable harm.
1% In analyzing disparity, EPA analyzes whether a disproportionate share of the adversity/harm is borne by
individuals based on their race, color, national origin, age, disability or sex. A general measure of disparity
compares the proportion of persons in the protected class who are adversely affected by the chatlenged policy or
decision anil the proportion of persons not in the protected class whoe are adversely affected. See Tsombanidis v. W.
Haven Fire Dep't, 352 F.3d 565, 576-77 (2d Cir. 2003). When demonstrating disparity using statistics, the disparity
must be statistically significant.
US goe N.Y.C. Emvil, Justice Al v. Giuliani, 214 F 3d 63, 69 (2d Cir. 2000) (plaintiffs must “aliege a causal
connection between a facially neutral policy and a disproportionate and adverse impact onr minorities™).
U6 L an v, Nichols, 414 U.S. 563, at 568 (1974).
17 [f as part of a recipient’s permitting of a facility, a recipient makes a decision with respect fo the siting of a
facility; such decision may not intentionalty discriminate or have a discriminatory effect on a protected population.
The regulation states:
A recipient shall not choose a site or location of a facility that has the purpose or effect of excluding
individuals from, denying them the benefits of, or subjecting them to discrimination under any program or
activity to which this part applies on the grounds of race, color, or national origin or sex; or with the
purpose or effect of defeating or substantially impairing the accomplishment of the objectives of this
subpart. 40 C.F.R. § 7.35(c).
U See, e.g., Maricopa Ciy., 915 F. Supp. 2d at 1079 (disparate impact violation based on national origin properly
alleged where recipient “failed to develop and implement policies and practices to ensure [limited English
proficient] Latino inmates have equal access fo jail services” and discriminatory conduct of detention officers was
facilitated by “broad, unfetiered discretion and lack of training and oversight” resulting in denial of access to
important services}.
Y9 Geargia State Conf. v. Georgia, 775 F.2d 1403, 1417 (1 1th Cir. 1985).
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disparate impact case, is similar to the Title VII employment concept of “business necessity,”
which in that context requires a showing that the policy or practice in guestion is demonstrably
related to a significant, legitimate employment goal.'?® The analysis requires balancing
recipients’ interests in implementing their policies with the substantial public interest in
preventing discrimination,

If a recipient shows a “substantial legitimate justification”™ for its policy or decision, EPA must
also determine whether there are any comparably effective alternative practices that would result
in less adverse impact. In other words, are there “less discriminatory alternatives?”'*! Thus,
even if a recipient demonstrates a “substantial legitimate justification.” the challenged policy or
decision will nevertheless violate federal civil rights laws if the evidence shows that “less
discriminatory alternatives™ exist.

2. Analysis

After reviewing relevant information in the record, EPA determined that in order to answer the
question of whether there would be adverse health effects from the site-related pollutants of air
toxics and lead, more information was necessary. Therefore, in the early 2000s, EPA conducted
its own modeling and analyses'?* of health impacts from air emissions assuming a 30-year
exposure pertod that included:

¢ Lead emissions from GPS'®

s Cumulative countywide direct inhalation air toxics from point sources county-wide
including GPS emissions (County-wide Air Toxics Study)'**

e Ajrtoxics emissions from GPS and similar facilities statewide (Statewide Risk
Assessment)'?

e Air toxics emissions from the GPS facility alone.

EPA used the best available emissions inventory information and best available risk assessment
tools. EPA’s assessments sought to represent assessments that could have been conducted by
MDEQ at the time the permit was issued.

120 Wards Cove Packing Ine. v. Antonio, 490 U.S. 642, 659 (1989); Griggs v. Duke Power Co., 401 ULS. 424, 433-
36 {1971). Notably, the concept of “business necessity” does not transfer exactly to the Title V1 context because
“business necessity” does not cover the {ull scope of recipient practices that Title VI covers, which applies far more
broadly to many types of public and non-profit entities. See Texas Depr. of Hous. and Cmay. Affairs v. Inclusive
Communities Project, 135 8, Ct. 2507, 2322-24 (2013) (recognizing the limitations on extension of the business
necessity concept to Fair Housing Act complaints),

12V Efston, 997 F.2d af 1407,

122 No mdependent data cotlection such as air or soil sampling was conducted for any of the assessments —~ instead,
the analyses were based on modeling of available facility data.

123 desessment of Lead Exposures and Human Health Impacts Related 1o Emissions of the Genesee Power Station,
EPA Region 3, (February, 2003).

¥ Genesee Power Station Point Source impact Assessment, Office of Research and Development, National Center
{or Exposure Assessment, (May, 2005).

25 Risk Assessment of Selected Municipal Waste Combustars and Wood Waste Boilers in the Siate of Michigan,
11.8. EPA Region 5 (January, 2001},
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When assessing residual risk from air toxics under the CAA for source categories that are subject
to technology-based requirements,'?® EPA generally seeks to prevent cancer risks in excess of
10, may address cancer risk in excess of 10, and generally seeks to prevent noncarcinogenic
impacts that exceed a hazard quotient or hazard index of 1.7 When conducting the Update,
EPA used the two step residual risk assessment process which culminates with an “ample margin
of safety” determination to determine adversity/harm under the Title VI adverse disparate impact
analysis,

Where a cancer risk was found above 10 or a hazard index above 1.0 in the County-wide Air
Toxics Study and the Statewide Risk Assessment, EPA completed an update to include additional
information about key assumptions available at the time of the permit issuance and about more
current conditions (e.g., facility closures, regulatory changes, reviewing emissions data concerns)
(2014 Update Analysis).’**

The basis for EPA’s determination is that with one exception (7.e., locally-caught fish
consumption exposure scenario for air toxics), the risk of health effects created in whole or in
part by GPS emissions either at the time of the permitting or under current conditions are not
above adversity benchmarks generally warranting remedial action (i.e., 107 or HI of 1.0). EPA’s
update found the risk of health effects for fish consumption to be below these adversity
benchmarks.

a. Criteria Air Pollptants

EPA considered the information provided by Complainants, including the information pertinent
to whether the air quality in the area in question attained the National Ambient Air Quality
Standards (NAAQS). EPA also examined whether site-specific information demonstrates the
presence of adverse health effects from the NAAQS pollutants, even though the area is

126 Under CAA section 1 12(d), EPA establishes technolegy-based requirements for certain source categories of air

toxics. EPA subsequently reviews these standards to focus on reducing any remaining risk that the source category

may pose, a process called residual risk assessment. This process is followed to determine if a source category

meets acceptable levels of cancer risk and noncancer hazard. This may include evaluatmn of pathways and

exposure routes inctuding inhalation and ingestion (e.g., fish consumption).

27 As explained in EPA’s Residual Risk Report to Congress (1999, at

hitp:/fwww.epa, gov/airtoxics/rrisk/risk_rep.pdf) on page ES-1{:
“For public health risk management decision-making in the residual risk program, EPA considers the two-
step process culminating with an “ample margin of safety” determination, as established in the 1989
benzene NESHAP and endorsed by Congress in the 1990 CAA Amendments as a reasonable approach, In
the first step, a “safe” or “acceptable risk™ level is established considering all health information including
risk estimation uncertainty, As stated in the preamble to the rule for benzene, which is a linear carcinogen
(i.e., a carcinogen for which cancer risk is believed or assumed to vary linearly with exposure), “an MIR
(maximum individual risk) of approximately | in 10 thousand should erdinarily be the upper-end of the
range of acceptability.” In the second step, an emission standard is set that provides an “ample margin of
safety” to protect public health, considering ail health information including the number of persons at risk
fevels higher than approximately 1 in 1 million, as well as other relevant factors including costs, economic
impacts, technological feasibility, and any other relevant factors.”

18 Genesee Power Station Technical Assessment Update, US EPA Region 5, {August 2014). EPA completed an

update in 2014; the review, including the update, did not identify adverse impacts from pollutants, and EPA

terminated its review of impacts at this time,

20

ED_002718_00000419-00020





EPA-HQ-2017-011518

Father Phil Schmitter

designated attainment for all such pollutants and the facility recently obtained a construction and
operating permit that ostensibly meets applicable requirements.

At the time of GPS permit issuance and currently, Genesee County was 1n attainment status for
the National Ambient Air Quality Standard (NAAQS) for ozone and remains so.'*

EPA’s investigation did not find any other readily available, site specific information
demonstrating the presence of an adverse health effect from ozone.

i. Lead Emissions

At the time of GPS permit issuance, Genesee County was monitoring attainment of the NAAQS
for lead, and is currently in attainment with the NAAQS for lead.’*® The Complainants provided
information that indicated presence of an adverse impact from lead despite the designation of
attainment. Therefore, EPA performed a lead health risk assessment which found:

1) no significant increases in the estimated hypothetical children’s blood lead levels;

2} no increase in blood lead levels for children whose pre-existing blood lead levels may be
elevated from exposure to higher existing soil or dust lead concentrations; and

3) predicted incremental increases to soil and dust lead levels from GPS lead emissions were
sulficiently low that they would be undetectable using conventional sampling and analytical
procedures.

h. Air Teoxics

EPA completed two risk assessment that evaluated the potential cancer risk and non-cancer
hazard from various point sources of air toxics. In 2001, EPA completed a risk assessment of
nine wood waste boilers (WWBs) and municipal waste combustors (MWCs) that were
comparable to GPS and operating in Michigan at the time of the permitting of GPS. **' This
Statewide Risk Assessment looked at both the direct inhalation pathway and the indirect exposure
pathways of: (1) garden soil and produce ingestion and (2) high end fish consumption (higher
than average, but not subsistence-level consumption).

In 2005, EPA completed the County-wide Air Toxics Study,"*? a risk assessment that estimated
potential health impacts from direct inhalation of emissions of both airborne carcinogens and
non-carcinogens for four different exposure scenarios: (1) impacts of GPS emissions on an area

29 Genesee County is currently in attainment for all NAAQS. See
http:/fwww.epa.zov/airquality/greenbogk/anayo_mibtml. On October 1, 2013, EPA established a new NAAQS for
ozone. While designations of attainment and non-attainment for the new standard have not yet occurred, Geneses
County is meeting the new standard based on quality assured and certified ozone monitoring data for the 2013-2015-
time period. In addition, preliminary quality assured data for 2016 continue to show attainment of the ozone
NAAQS.

13 Genesee County is currently in attainment for all NAAQS. See
http//www.epa.gov/airguality/greenbook/anave_mi.himi.

1 Risk Assessment of Selected Municipal Waste Combustors and Woad Waste Boilers in the State of Michigan,
1.5, EPA Region 5 (January, 2001) [2001 Statewide Risk Assessment]

132 Genesee Power Station Point Source Impact Assessment, Office of Research and Development, National Center
for Exposure Assessment, (May, 2003) [2005 County-wide Air Toxics Study).
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within a 3 mile radius'*® of the facility; (2) impacts of GPS emissions within Genesee County;
(3) impacts of emissions from multiple point sources, including GPS, within a 3 mile radius of
GPS; and (4) impacts of emissions from multiple point sources, including GPS, within Genesee
County.

The time horizon for the risk estimates assumed a 30-year exposure period. The analyses to
determine the human health impacts of estimated exposure used the best available facility data
and the best available risk assessment tools. EPA sought to represent assessments that could
have been conducted by MDEQ at the time the permit was issued.’*

Since those analyses were conducted, EPA has identified several types of additional emissions
data inchuding stack test information and inventory data. EPA updated the Statewide Risk
Assessment and the County-wide Air Toxics Assessment to include additional information about
key assumptions available at the time of the permit issuance and about more current
conditions.’*® The Update describes the current operating status of the nine facilities evaluated
in the 2001 Statewide Risk Assessment.

i Direct Exposure

In the analyses conducted, EPA found no risk above 10 or HI of 1.0 statewide, within Genesee
County, or from GPS alone from emissions of air toxics,

ii. Indirect Exposure
t. Facilities Similar to GPS in Michigan

The 2007 Statewide Risk Assessment examined potential cancer risk and non-cancer hazards
from air toxics emissions from GPS and similar facilities statewide for the following exposure
pathways: (1) Direct Exposure: Inhalation, (2) Indirect Exposure: Residential Ingestion Scenario
(i.e., garden produce and soil ingestion), and (3) Indirect Exposure: Locally-Caught Fish
Consumption Scenario (i.e., combined exposure pathways of inhalation, soil ingestion, water
ingestion, home garden produce ingestion, and fish ingestion).

Where a cancer risk was found above 10 or a hazard index of 1.0 in the 200! Statewide Risk
Assessment, EPA completed an update in 2014 to include additional information about key
assumptions available at the time of the permit issuance and about current conditions (2.g.,
facility closures, regulatory changes, reviewing emissions data concerns).

133 The 3-mile radius study ares reflects an area of afleged impacts identified in the Title VI complaint. 2003
County-wide Air Toxics Study, p. 8.

134 An exception in terms of risk assessment tool availability is the Human Health Risk Assessment Protocol
(HHRAP) used in the 2001 statewide assessment. The draft HHRAP was issued in 1998, and the final in 2005.
HHRAP drew from earlier guidance: 1994 Hazardous Waste Minimization and Combustion Strategy; 1994
Guidance for Performing Screening Level Risk Analysis at Combustion Facilities Burning Hazardous Wastes; and
1990 Methodology for Assessing Health Risks Associated with Indirect Exposure to Combustor Emissions, Interim
Final,

135 Iyraft Genevee Power Station Technical Assessmenr Update, U.S. EPA Region 5 (October 2014) [ Update].
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The Update looked at the three facilities in the 2007 Statewide Risk Assessment that were
estimated to have a current cancer risk in the 107 to 10 range, including GPS. However, there
is no current stack test data for those three {acilities that can be used io update their emissions
rates in the Statewide Assessment. Where updated stack tests were available for other facilities
they showed emissions rates significantly (93% - 99%) lower than those used in the 2001
Statewide Assessment. Given the magnitude of the remaining risk values relative to 1 x 10 and
the conservative nature of the analysis, EPA does not believe that further analysis of these
facilities is warranted.

2. Facilities Similar to GPS in Michigan

Where a cancer risk was found above 10" or a hazard index of 1.0 in the 2005 County-wide Air
Toxics Study, EPA completed an update in 2014 to include additional information about key
assumptions available at the time of the permit issuance and about current conditions. The
Update discusses the operating status of sources of air toxics in Genesee County based on
emissions of pollutants that led to the highest risk in the 2005 County-wide Air Toxics
Assessment. In addition, it discusses information on controls, permit Iimits, and emissions test
results for selected facilities, including how emissions of pollutants of interest in the 2005
assessmernt may have changed since the time of the permitting decision for GPS. The goal of the
Update was to help EPA assess whether such changes affect the conclusions of the earlier
analyses.

The Update found that the GPS emissions do not contribute te the risk of adverse health effects
from the one air point source in county that had a cancer risk in the 107 to 10 range (i.e.,
maximum risk of 2 x 10°%). The risk is only very marginally above 10 and given the
conservative assumptions of the assessment, the actual risk is likely below 10°®.

3. Conclusion

Nene of the four analyses conducted by EPA provided sufficient evidence to establish
adversity/harm with respect to health effects. Therefore, there is insufficient evidence io
establish a prima facie case of adverse disparate impact.

However, Complainants have recently indicated that they are concerned about potential impacts
from the GPS facility as it is currently being operated, including potential impacts regarding
odor, fugitive dust, and lead; and are concerned about MDEQ"s responsiveness to such
complaints. Therefore, EPA makes recommendations to address this issue below.

Issue 3: MDEQ’s Non-Discrimination Program

EPA reviewed MDEQ’s compliance with its longstanding obligation to establish procedural
safeguards required by EPA’s regulations implementing the federal non-discrimination statutes,
and to ensure meaningful access for persons with disabilities and limited-English proficiency to

MDEQ programs and activities.

1. Legal Authority
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EPA’s nondiscrimination regulations at 40 C.I*.R. Part 7, Subpart D contain the elements
identified as being necessary parts of a recipient's nondiscrimination program: a grievance
procedure under 40 C.F.R. §7.90;'°% a statement of nondiscrimination under 40 C.F.R. §7.95;'%7
and under 40 C.F.R. §7.85(g);"**and recipients with more than fifteen (15) full-time employees
must designate a person to coordinate its efforts to comply with its non-discrimination
obligations.

On June 25, 2004, EPA issued Guidance to Environmental Protection Agency Financial
Assistance Recipients Regarding Title VI Prohibition Against National Origin Discrimination
Affecting Limited English Proficient Persons (LEP Guidance).'” The LEP guidance clarifies
recipient’s existing legal obligations to provide meaningful access by limited English proficient
persons in all programs and activities that receive federal financial assistance from EPA. The
LEP guidance also provides a description of the factors recipients should consider in fulfilling
their responsibilities to limited English proficient persons to ensure meaningful access to
recipients’ programs and activities and the criteria EPA uses to evaluate whether recipients are in
compliance with Title VI and Title VI implementing regulations.

On March 21, 2006, EPA published its Title VI Public Involvemen{ Guidance for EPA Assistance
Recipienis Administering Environmental Permitting Programs which was developed for
recipients of EPA assistance implementing environmental permitting programs. It discusses
various approaches, and suggests tools that recipients may use to enhance the public involvement
aspects of their current permitting programs. It also addresses potential 1ssues related to Title VI
and EPA's regulations implementing Title V1140

2. Analysis

In July 2014, EPA informed MDEQ that it was in not in compliance with EPA’s regulation
found at 40 C.F.R. Part 7, Subpart D which list the requirements for a recipient's
nondiscrimination program. During a phone call on Auvgust 20, 2013, to discuss informal
resolution of the Complaint, EPA informed MDEQ again that it was not in compliance with
EPA’s nondiscrimination regulation. EPA also clarified to MDEQ that in order to come into
compliance and remedy the almost 30 years of noncompliance, MDEQ would need to implement
procedural safeguards that EPA identified for MDEQ in July 2015,

On November 6, 2015, MDEQ provided EPA a copy of MDEQ’s October 28, 2015 “Policy and
Procedure Number: 09-024, Subject: Nondiscrimination in Programs Receiving Federal
Assistance from the U.S. Environmental Protection Agency” (Nondiscrimination Policy) and
links to a number of other documents related to MDEQ’s public participation process. EPA
reviewed those materials and on December 3, 20185, informed MDEQ that while MDEQ had
belatedly taken a step forward, MDEQ’s Nondiscrimination Policy was insufficient to resolve

136 40 C.F.R. § 7.90.

137 40 C.F.R. § 7.95.

BE40 C.F.R. §7.85.

3% htips://www.federalregister. gov/documents/2004/06/25/04- 14464/guidance-to-environmental-protection-agency-
financial-assistance-recipients-regarding-title-vi

140 https://www.epa.gov/sites/preduction/files/2013-09/documents/titleé_public_involvement_guidance.3.13.13.pdf
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the issnes found during the investigation, including its failure to have such a policy in place for
nearly 30 vears, and to prevent the same issues from happening again.

MDEQ’s Nondiscrimination Policy does not mention or implement many of the foundational
elements for a standard nondiserimination program that EPA identified. Furthermore, EPA has
not been able to find this information on MDEQ’s website; nor has MDEQ provided EPA with
any supplemental information to support its compliance with federal nondiscrimination law and
EPA’s nondiscrimination regulation. For example, EPA has been unable to determine how
MDEQ ensures that all persons have equal access to MDEQ’s public participation process,
including persons with disabilities or who have limited- English proficiency. Given the paucity
of documented information available, EPA is concerned that MDEQ does not have a non-
discrimination program — on paper or in practice.

As recently as January 12, 2017, EPA reviewed MDEQ’s website to determine whether there
was any evidence that MDEQ had corrected any of the deficiencies identified 1n its non-
discrimination program. The results of EPA’s review follow:

a. Notice of Non-Discrimination
According to EPA’s regulation at 40 C.F.R. § 7.95,

A recipient shall provide initial and continuing notice that it does not discriminate on the
basis of race, color, national origin, age, or handicap in a program or activify receiving
EPA assistance or, in programs or activities covered by section 13, on the basis of

sex. Methods of notice must accommodate those with impaired vision or hearing. Ata
minimum, this notice must be posted in a prominent place in the recipient’s offices or
facilities. Methods of notice may also include publishing in newspapers and magazines,
and placing notices in recipient’s internal publications or on recipient’s printed
letterhead. Where appropriate, such notice must be in a language or languages other than
English.” The notice must identify the employee responsible for coordinating the
recipient’s compliance with the Federal nondiscrimination statute and EPA’s
implementing regulations.

MDEQ’s notice is deficient in a nurber of respects. The notice does not list the Federal
nondiscrimination statutes to mform people about the statutes that protect them and on what
bases complaints may be filed through MDEQ’s grievance procedure. Instead, MDEQ refers
people to other sources. Clear and complete notice to the public and employees of conduct
prohibited by the Federal nondiscrimination laws is required.

MDEQ’s notice is not prominently displayed on MDEQ’s home page.'*! Searching MDEQ’s
website using common sense search terms such as “race,” *“Title VL,” “discrimination,” and
*disability,” does not lead directly to the notice. According to EPA’s review, MDEQ’s notice

141 MDEQ’s Nondiscrimination Policy and Procedure states that the notice will “be posted ina
prominent place in the DEQ's offices or facilities™ and that it may publish the notice newspapers
and magazines and placing notices in DEQ's publications.
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currently only appears within the Nondiscrimination Policy and Procedure in a location on
MDEQ’s website that people have difficulty accessing.

Additionally, methods of notice must provide meaningful access to persons who are LEP and
accommodate persons with disabilities. MDEQ’s notice, however, is English only with a note
that those who are LEP can request such notice in a language or languages other than

English. Although MDEQ’s current notice states that it shall accommodate those with impaired
vision or hearing, there is no evidence on MDEQ’s website that these services are indeed
available or how to access them.

Also, the notice states that the Nondiscrimination Compliance Coordinator is the employee
responsible for coordinating MDEQ’s compliance with the Federal nondiscrimination statutes
and EPA’s implementing regulations, but does not specifically identify this person by name.

b, Grievance Procedures

Section C of MDEQ s Nondiscrimination Policy contains grievance procedures “in order to
assure the prompt and fair resolution of complaints that allege a violation by the DEQ of 40
CFR, Part 7.7 The grievance procedure provides timeframes for MDEQ will take certain actions
and provides for an appeal process.

However, the grievance procedure does not list the types of discrimination prohibited or the
applicable Federal nondiscrimination statutes. Instead, MDEQ directs people to EPA’s Part 7
regulation 1o determine the type of discrimination (e.g., race, national origin) that has occurred
and is one that is redressed by MDEQ’s grievance process.

Providing adequate notice of these procedures and how to file complaints is critical to the proper
functioning of MDEQ’s Nondiscrimination program. MDEQ has given no indication, either in
its written response or during informal resolution discussions with EPA that it intends to do more
to inform the public of the existence of the grievance procedure beyond posting in its buildings
and in its current, difficult-to-find location on its website.

¢. Retaliation

MDEQ’s Nondiscrimination Policy fails to contain assurances that retaliation is prohibited and
that claims of retaliation will be handled promptly. To ensure individuals can invoke these
grievance procedures without fear of reprisal, MDEQ’s Nondiscrimination Policy and grievance
procedures should explicitly prohibit retaliation against any individual “for the purpose of
interfering with any right or privilege guaranteed under the Acts or this part” or because that
individual “has filed a complaint or has testified. assisted, or participated in any way in an
investigation, proceeding or hearing” under this part or has opposed any practice made unlawful
by this part.”'*? Prohibited retaliatory acts include intimidation, threats, coercion, or
discrimination against any such individual or group.

142 40 CFR §100.
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MDEQ therefore should take steps to prevent any retaliation against those who file a complaint
or who provide information regarding the complaint. At a minimum, MDEQ should ensure that
complainants know how to report any potential retaliation.

d. Other Procedural Safeguards
MDEQ"s Nondiscrimination Policy is also deficient in that it does not address the need to:

(1} periodically assess the efficacy of MDEQ’s efforts to maintain compliance with federal
non-discrimination statutes:

(2) conduct reviews of formal and informal diserimination complaints filed with the MDEQ
in order to identify and address any patterns or systemic problems; or

(3) ensure appropriate training for persons involved in informal resolution of discrimination
complaints filed with MDEQ under federal non-discrimination statutes,

In addition, MDEQ's Nondiscrimination Policy and its grievance procedures fail to, among other
things, discuss available informal resolution process(es) and the options for complainanis to
engage in those processes.

Moreover, it is unclear whether the other responsibilities of the Chief of the Office of
Environmental Assistance would create a conflict of interest with those of the Nondiscrimination
Compliance Coordinator, as they are currently envisioned to be the same person.

e. Training

MDEQ has given no indication, either in its written response or during informal resolution
discussions with EPA, whether any training will be provided to the Nondiscrimination
Compliance Coordinator or other MDEQ employees to help them understand MDEQ’s
obligations under the Federal nondiscrimination statutes. In order to implement a properly
functioning grievance procedure, the Nondiscrimination Compliance Coordinator must have
adequate training on what constitutes discrimination and retaliation prohibited under the Federal
nondiscrimination statutes and EPA’s implementing regulations; how the grievance procedures
operate; how to gather relevant evidence and assess it in the Title VI context: the importance of a
fair and impartial process; and the applicable legal standards.

f. Public Participation
The MDEQ website shows no evidence of a public participation plan, including processes and
procedures for assessing communities (including demographics, community concersns, history,
and background), performing public outreach, determining locations where public meetings
should take place, providing language assistance services, providing access services for disabled

persons, and providing notification of the location of the information repository.

g. Limited-English Proficiency
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While reviewing the current public participation policies, guidance, and procedures for
environmental programs provided by MDEQ, EPA could not find any information about how
MDEQ will ensure that LEP persons will have meaningful access to MDEQ’s public
participation process.

Although EPA has brought this issue to MDEQ’s attention and has been providing technical
assistance to MDEQ for some time about ensuring access for LEP persons MDEQ has not
submitted any documentation suggesting that it has performed any analysis to assess the needs of
the LEP population it serves on a statewide basis consistent with EPA’s 2004 Guidance. MDEQ
has not provided any information suggesting that it has conducted any assessment of the number
of eligible LEP persons in its communities; the frequency with which LEP persons come in
contact with MDEQ programs; the importance of MDEQ programs and activities to LEP
persons; and the resources available to MDEQ and the associated costs. There is no indication of
a language access plan, or a clearly defined program to make communities aware that foreign
language services are available, to translate standardized documents, or to provide for
simultaneous oral interpretation of live proceedings such as town hall meetings.

Moreover, EPA determined that MDEQ does not have any information on its website about its
public participation process in languages other than English. After much searching, EPA found
isolated links to two documents related to a particular facility that were translated into Spanish
and Arabic. Also, there is no evidence that MDEQ adequately notifies LEP individuals of their
right to an interpreter or the translation of all vital documents.

h. Disability

There appears to be no well-defined process for ensuring that MDEQ’s facilities and non-
Agency facilities are physically accessible for persons with disabilities; or to provide, at nno cost,
auxiliary aids and services such as qualified interpreters for those who are deaf or hard of
hearing. Notifications for access for persons with disabilities are not routinely inserted on public
notice documents. The only disability notice that can be readily found by the public is an ADA
link at the bottom of the MDEQ website. This links to a State of Michigan site for employment
and hiring,

3. Conclusion
On December 3, 2015, EPA informed MDEQ that while MDEQ’s Nondiscrimination Policy and
Procedure policy is a step forward. it alone is not sufficient to assure EPA that MDEQ will be
able to meet its nondiscrimination obligations. Nor did the public participation guidance and
procedures MDEQ provided address concerns found during the investigation.
Given the aforementioned 30 vears of history, EPA is deeply concerned that MDEQ will not
fulfill its responsibility to implement a fully functioning and meaningful non-discrimination

program as required under EPA regulations.

Recipient’ Response
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In addition to responses to specific allegations discussed above, MDEQ also proffered a series of
general arguments supporting its position that the Genesee Complaint should be dismissed.
MDEQ asserted that EPA’s consideration of the Title VI complaint should be procedurally
barred under the doctrines of res judicata and collateral estoppel by the EAB ruling, the United
States District Court’s dismissal of Plaintiffs’ Title VI claims with prejudice, and the rulings by
the Genesee County Circuit Court and the Michigan Court of Appeals.' MDEQ further stated
that the complaint was moot.'** In 1999, MDEQ stated that the administrative complaint was six
years old, concerned a 1992 permit, and raised issues that have not been raised since. MDEQ
stated “{t]here is no actual ongoing controversy.”*

Res judicata is available as an affirmative defense once a law suit has been filed in court™*® and
was prematurely raised here. Furthermore, federal courts, including the Sixth Circuit, have
recognized that the government has an interest in enforcing federal law that is separate from
private interests and renders res judicata inapplicable in this context.!¥” Even if res judicata did
apply, EPA was not a party to, nor was it in privity with any of the parties to the prior
proceedings and so would not be bound by those prior rulings.'*

Attempts to Achicve Informal Resohation

On July 16, 2014, EPA pointed out the non-discrimination regulatory requirements to MDEQ.
Prior to completing the investigation, consistent with EPA regulations and the EPA’s Case
Resolution Manual (https://www.epa.gov/oct/case-resolution-manuatl), EPA attempted to
informally resolve the Genesee Complaint. In July 20135, as part of informal resolution
discussions, EPA provided MDEQ more specific recommendations to rescive issues related to
the permitting of GPS and MDEQ’s failure to comply with EPA’s regulatory requirements and to
establish the foundational elements of a properly functioning nondiscrimination program. After
admitting in August 2015 to its failure to have a non-discrimination program in place and to
comply with EPA’s regulatory requirements, MDEQ adopted its Nondiscrimination Policy and
Procedure in Qctober 2015.'%

M2 Letter from Paul F. Novak, Assistant Attorney General, Natural Resources Division to Mike Mattheisen &
Carlton Waterhouse, EPA, US EPA 1-2 (Dec. 23, 1997).

U Letter from Todd B. Adams, Assistant Attorney General, Natural Resources Division, Michigan Department of
Attorney General to Ann Goode, Drirector, EPA, US EPA 3 (July 28, 1999).

145 fd‘

146 ped. R. Civ. P. 8(c).

Y7 See, EEOC v. McLean Trucking Co., 525 F.2d 1007, 1010 (6* Cir. 1976), following, EEOC v. Kimberly-Clark
Corp,, 311 F.2d 1352, 1361 (6th Cir. 1975), cert. denied, 423 LS. 994 (1975)(examining res judicata in the context
of EEQC cases). See also, Donovan v. Cunningham, 716 F.2d 1455 (5% Cir, 1983), cert. denied, 467 U.S. 1251
{1984)(rejecting res judicata claim in an ERISA suit); Sec'y of Labor v. Fitzsimmons, 805 ¥.2d 682, 692 (7% Cir.
1986) (en banc)considering Voting Rights Aet and Title V1l actions and comparing with ERISA suit in concluding
that statutes that implicate underlying constitutional concerns protect the public interest, which is broader than the
interest of private parties who bring suit}.

148 See, e.g.. Blonder-Tongue Laboratories, Inc. v. University of lifinots Foundation,, 402 U.8. 313, 329 (1971)
(stating that, "Due process prohibits estopping [litigants who never appeared in a prior action and did not have a
chance to present their evidence and argument on the claim] despite one or more existing adjudications of the
identical issue which stand squarely against their position."}.

M9 October 28, 2015, “Policy and Procedure Number: 09-024, Subject: Nondiscrimination in Programs Receiving
Federal Assistance from the U.S. Environmental Protection Agency” (Nondiscrimination Policy and Procedure).
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On March 21, 2016, the Governor’s Flint Water Advisory Task Force recognized the Flint
drinking water crisis as a “case of environmental injustice.” The Task Force stated “Flint
residents, who are majority Black or African American and among the most impoverished of any
metropolitan area in the United States, did not enjoy the same degree of protection from
environmental and health hazards as that provided to other communities. Moreover, by virtue of
their being subject to emergency management, Flint residents were not provided equal access to,
and meaningful involvement in, the government decision-making process.”!>

By March 2016, six months had passed since EPA had identified a set of common sense
measures focused on ensuring that residents of Flint, and all of Michigan, had equal access to,
and meaningful invelvement in, the government decision-making process. It is now 18 months
since MDEQ was provided those procedural safeguards. MDEQ has both argued that these
procedural safeguard issues should be dealt with through a process separate from that of the
Genesee Complaint and that it needed more time to consider EPA’s recommendations. EPA has
determined that continuing our attempts to informally resolve issues raised in the Genesee
Complaint investigation are likely to continue to be unproductive.

Continuing Concerns

Based on the investigation of the circumstances surrounding the issuance of the Genesee permit
and reviewing public participation materials provided by MDEQ, EPA has significant concerns
about MDEQ s current public participation program and whether MDEQ can ensure that
discriminatory treatment would not occur today. Similarly, EPA for the reasons discussed above
is deeply concerned that MDEQ does not take seriously its responsibility to implement a
properly functioning non-discrimination program as required under EPA regulations.

In the context of the Flint Complaint, EPA has already informed MDEQ that it will conduct an
investigation into MDEQ’s procedures for public notification and involvement as wells as
compliance with its non-discrimination requirements. In that investigation, EPA will investigate
further whether MDEQ’s public participation program has sufficient safeguards to ensure it is
operated in a nondiscriminatory manner; and whether MDEQ s non-discrimination program is
easily accessible and designed and staffed to function properly.

In recent conversations, the Complainants raised the public’s current inability to track the status
and resolution of both environmental and civil rights complaints filed with MDEQ and inability
to access accurate information about facility emissions. Access to such information is a critical
component of meaningful public participation in government processes. Therefore, EPA will
review these concerns in its investigation of the Flint Complaint.

In correspondence submitted after operation of GPS began and in recent conversations, the
Complainants also raised related to the operation of GPS including the impacts of odors, fugitive

dust, and lead emissions.

Next Steps

50 Blint water Advisory Task Force, Flint Water Advisory Task Force Final Report (March 2016), page 34.
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In order ensure the problems found in MDEQ’s public participation process will not occur in the
future, EPA recommends MDEQ:

1. Develop and implement a policy that will require MDEQ to create and/or carry out each
step listed below each time that MDEQ engages in a public participation or public
involvement process:

a. An overview of MDEQ's plan of action for addressing the community's needs and
concerns;

b. A description of the community {including demographics, history, and
background};

¢. A contact list of agency officials with phone numbers and email addresses to
allow the public to communicate via phone or internet;

d. A detailed plan of action (outreach activities) Recipient will take to address
concerns;

e. A contingency plan for unexpected events;

f. Location(s) where public meetings will be held (consider the availability and
schedules of public transportation);

g. Contact names for obtaining language assistance services for limited-English
proficient persons, including, translation of documents and/or interpreters for
meetings;

h. Appropriate local media contacts (based on the culture and linguistic needs of the
community); and

i. Location of the information repository.

2. Develop factors to assist MDEQ employees in making decisions regarding the
appropriate time, location, duration, and security at public meetings and guidance to
ensure they are applied in a non-discriminatory manner.

3. Establish and maintain an environmental complaint receiving and response system that
clearly enables those complainants to submit environmental complaints, determine how
the complaints are responded to by MDEQ, and review documents associated with the
resuits of any MDEQ investigations regarding their complaints.

In order to ensure that MDEQ s non-discrimination program is easily accessible and designed
and staffed to function properly, EPA recommends MDEQ:

4. Adopt a notice of nondiscrimination that contains at a minimum, the following
statements:

a. MDEQ does not discriminate on the basis of race, color, national origin,
disability, age, or sex in the administration of its programs or activities, as
required by applicable laws and regulations.
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b. MDEQ is responsible for coordination of compliance efforts and receipt of

inquiries concerning non-discrimination requirements implemented by 40 C.F.R.
Part 7 (Non-discrimination in Programs or Activities Receiving Federal
Assistance from the Environmental Protection Agency), including Title VI of the
Civil Rights Act of 1964, as amended; Section 304 of the Rehabilitation Act of
1973; the Age Discrimination Act of 1975, Title IX of the Education
Amendments of 1972, and Section 13 of the Federal Water Pollution Control Act
Amendments of 1972.

If you have any questions about this notice or any of MDEQ’s non-
discrimination programs, policies or procedures, you may contact:

DEQ Nondiscrimination Compliance Coordinator

Office of Environmental Assistance

Michigan Department of Environmental Quality

525 West Allegan Street

P.O. Box 30457

Lansing, MI 48909-7957

Email: [XXXXXXXXXX]@michigan.gov

Phone Number: [XXX-XXX-XXXX]

If you believe that you have been discriminated against with respect to a MDEQ
program or activity, you may coniact the DEQ Nondiscrimination Compliance
Coordinator identified above or visit our website at http://www.michigan.gov/deq/
and click the link for Nondiscrinyination Policy and Procedure to obtain a copy of
the DEQ’s procedures to file a complaint of discrimination.

5. Prominently post the notice of non-discrimination on the MDEQ website, in general
publications that are distributed to the public, and in MDEQ's offices or facilities. In
order to ensure effective communication with the public, MDEQ will have its notice of
non-discrimination made accessibie to limited-English proficient individuals and
individuals with disabilities.

6. Adopt grievance procedures that will at a minimum address the following:

a.
b.

Who may file a complaint under the procedures;

Which informal process(es) are available, and the options for complainants to
bypass an informal process for a formal process at any point;

That an appropriate, prompt and impartial investigation of any allegations filed
under federal non-discrimination statuies will be conducted;

That the preponderance of the evidence standards will be applied during the
analysis of the complaint;

Contain assurances that retaliation is prohibited and that claims of retaliation will
be handled promptly if they oceur;

That complaints will be investigated in a prompt and appropriate manner;

That written notice will be promptly provided about the outcome of the
investigation, including whether discrimination is found, and a description of the
investigation process. (Whether complaint investigations and resolutions to be
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“prompt” will vary depending on the complexity of the investigation and the
severity and extent of the alleged discrimination. For example, the investigation
and resolution of a complaint involving multiple allegations and multiple
complainants likely would take longer than one involving a single allegation of
discrimination and a single complainant.)

7. Widely pubiish in print and on-line its grievance procedures to process discrimination
complaints filed under federal non-discrimination statutes, and do so on a continual basis,
to allow for prompt and appropriate handling of those discrimination complaints.

8. Ensure that it has designated at least one Non-Discrimination Coordinator to ensure
MDEQ’s compliance with Title V1, Section 504 of the Rehabilitation Act of 1973, the
Age Discrimination Act of 1975, Section 13 of Federal Water Pollution Control Act of
1972, and Title IX of the Education Amendments of 1972 (hereinafter referred to
collectively as the federal non-discrimination statutes).

9. Ensure that it has widely published in print and on-line, and will do so on a continual
basis, the titie of the Non-Discrimination Coordinator, email address, telephone contact
information, and duties of the Non-Discrimination Coordinator.

10. Ensure that the Non-Discrimination Coordinator’s responsibilities include the following:

a. Provide information to individuals regarding their right to services, aids, benefits,
and participation in any MDEQ program or activity without regard to their race,
national origin, color, sex, disability, age or prior opposition to discrimination, as
well as notice of MDEQ’s formal and informal grievance processes and the ability
to file a discrimination complaint with MDEQ.

b. Establish grievance policies and procedures or mechanisms (e.g., an investigation
mantal} to ensure that all discrimination complaints filed with MDEQ under
federal non-discrimination statutes are processed promptly and appropriately.
One element of any policy and procedure or mechanism must include MDEQ
providing meaningful access for limited-English proficient individuals and
individuals with disabilities to MDEQ programs and activities.

¢. Ensure the tracking of all discrimination complaints filed with MDEQ under
federal non-discrimination statutes including any patterns or systemic problems.

d. Conduct a semiannual review of all formal and informal discrimination
complaints filed with the MDEQ Non-Discrimination Coordinator under federal
non-discrimination statutes and/or any other complaints independently
investigated by MDEQ in order to identify and address any patterns or systemic
problems.

e. Inform and advise MDEQ staff regarding the MDEQ’s obligations to comply with
federal non-discrimination statutes and serve as a resource on such issues.

f. Ensure that complainants are updated on the progress of their discrimination
complaints filed with MDEQ under federal non-discrimination statutes and are
promptly informed as to any determinations made.
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11

12.

3.

i4.

15,

16.

17.

g. Annually assess the efficacy of MDEQs efforts to maintain compliance with
federal non-discrimination statutes.

h. Ensure appropriate training in Alternative Dispute Resolution for persons
involved in informal resolution of discrimination complaints filed under federal
non-discrimination statutes.

L. Provide or procure appropriate services to ensure MDEQ employees are
appropriately trained on MDEQ non-discrimination policies and procedures, as
well as the nature of the federal non-discrimination obligations.

Ensure that the Non-Discrimination Coordinator will not have other responsibilities that
create a conflict of interest (e.g., serving as the Non-Discrintination Coordinator as well
MDEQ legal advisor or representative on civil rights issues).

Ensure its public involvement process is available to all persons regardless of race, color,
national origin (including limited-English proficiency), age, disability, and sex.

Conduct the appropriate analysis described in EPA’s LEP Guidance found at 69 FR
35602 (June 25, 2004) and http://www.lep.gov to determine what language services it
may need to provide to ensure that limited-English proficient individuals can
meaningfully participate in the process. MDEQ should develop a language access plan
consistent with the details found in EPA’s training module for LEP.

hitp://www epa.gov/civilrights/lepaccess.htm

Develop, publish, and implement written procedures to ensure meaningful access to all
MDEQ programs and activities by all persons, including access by limited-English
proficient individuals and individuals with disabilities.

Provide at no cost appropriate auxiliary aids and services including, for example,
qualified interpreters to individuals who are deaf or hard of hearing, and to other
individuals as necessary to ensure effective communication or an equal opportunity to
participate fully in the benefits, activities, programs and services provided by MDEQ in a
timely manner and in such a way as to protect the privacy and independence of the
individual.

Ensure that all appropriate MDEQ staff have been trained on its internal non-
discrimination policies and procedures and on federal non-discrimination obligations.

Have a plan in place to ensure that such training is a routine part of the on-boarding
process for new employees.

In addition, in order to address continuing community concerns related to the operation of the
GPS facility, EPA urges MDEQ to:

1.

Continue any current investigations and investigate any community concerns (including
those concerns brought to MDEQ’s attention by EPA) or complaints hereafter expressed
regarding odor, fugitive dust, lead, or other impacts from the GPS facility.
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2. Consider its Title VI obligations, the findings of the investigations conducted pursuant
the recommendation immediately above, and the concerns expressed by the communities
near the GPS facility during any future permit renewal or permit modifications for the
facility and document such consideration.

bl

Ensure that it has in place an environmental complaint receiving and response systemn that
clearly enables those complainants wishing to raise environmental concerns regarding the
GPS Facility to submit environmental complaints, determine how the complaints are
responded to by MDEQ, and review documents associated with the results of any MDEQ
investigations regarding their complaints.

This letter sets forth OCR's disposition of the Genesee Complaint (EPA File No. 01R-94-

R35). This letter is not a formal statement of OCR policy and should not be relied upon, cited, or
construed as such. This letter and any findings herein do not affect MDE(Y s continuing
responsibility to comply with Title V1 or other federal non-discrimination laws and EPA's
regulations at 40 CFR Part 7, including § 7.85, nor do they affect EPA's investigation of any
Title V1 or other federal civil rights complaints or address any other matter not addressed in this
fetter. If you have any questions, please feel free to contact me at (202) 564-9649, by e-mail at

dorka iban zov, or US. mail at U.S. EPA, Office of General Counsel, External Civil
Rights (;Qmphanw Office (Mail Code 2310A), 1200 Pennsylvania Avenue, N.W., Washington,
D.C., 20460.

Sincerely,

. e 3 £

\“'”””%g R o

Lilian 8. Dorka

DBirector

External Civil Rights Compliance Office

Office of General Counsel
Ce:

Elise B. Packard
Associate General Counsel for Civil Rights and Finance
{18, EPA Office of General Counsel

Cheryl Newton
Acting Deputy Civil Rights Official, U.S. EPA Region S
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Message
From: Dorka, Lilian [Dorka.Lilian@epa.gov]
Sent: 8/14/2017 4:09:56 PM
To: Nieves-Munoz, Waleska [Nieves-Munoz.Waleska@epa.gov]
CC: Marianne Engelman-Lado [marianne.engelman-lado@YLSClinics.org]; Ama Francis [ama.francis@YLSClinics.org];
___Yumehiko Hoshijima [yume.hoshijima@ylsclinics.org]; snovak@earthjustice.org; jjsmith@earthjustice.org;
i Personal Email / Ex. 6 iTempIe, Kurt [Temple.Kurt@epa.gov]; McGhee, Debra [mcghee.debra@epa.gov]; Rhines, Dale
[rhines.dale@epa.gov]; Biffl, Betsy [Biffl.Betsy@epa.gov]; Redden, Kenneth [Redden.Kenneth@epa.gov]; Johnson,
Johahna [Johnson.Johahna@epa.gov]; Hower, Jennifer, NMENV [Jennifer. Hower@state.nm.us]; Luis Patino
[Iuis.patino@ylsclinics.org];i Personal Email / Ex. 6
Subject: Re: Follow Up to Resolution Agreement, Complaint No. 09R-02-R6

Great! Sounds like we're set!
Sent from my iPhone

On Aug 14, 2017, at 12:08 PM, Nieves-Munoz, Waleska <Migves-Munoz. WaleskaBispa.gov> wrote:

Hi Lilian

I have confirmed with Jennifer and she is available.
Marianne

| will send the invite soon.

Thanks!

Waleska

From: Dorka, Lilian

Sent: Monday, August 14, 2017 12:07 PM

To: Marianne Engelman-Lado <marianne engslman-lade @Y 5Chnics.org>

Cc: Nieves-Munoz, Waleska <Mieves-Munoz. Waleska®@epa.gov>; Ama Francis
<gma.francis@YL5Clinics.ore>; Yumehiko Hoshijima <yume hashiima@ylsdinics.org>;

snovak@® earthiustice.org; ismith@earthjustice.org; | Personal Email / Ex. 6 ﬁ, Temple, Kurt

<Temple Kurt@epa.pov>; McGhee, Debra <miggheedebra@epa.gov>; Rhines, Dale
<rhines.dalef@epa.gov>; Biffl, Betsy <Biffl. Belsy@epa . gov>; Redden, Kenneth

<Hedden. Kenneth@epa.gov>; Johnson, Johahna <ighnson Johahnafiena gov>; Hower, Jennifer, NMENV
<Jennifer Hower@state nm.ous>; Luis Patino <luis.patinod §3c§m%mm?>§ Personal Email / Ex. 6
Subject: Re: Follow Up to Resolution Agreement, Complaint No. 09R-02-R6

Hi Marianne. | can do 8/21. However, we need to check w Jennifer Hower to see if the for 21st works
for her. Waleska will coordinate. Thanks all!

Sent from my iPhone

On Aug 14, 2017, at 11:37 AM, Marianne Engelman-lado <mariznne.engelman-lado@YLSChnics.org>
wrote:

Thanks. Let’s save that time.
Best,

Marianne
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From: "Nieves-Munoz, Waleska" <disves-Munoz Waleska@epa.govw>
Date: Monday, August 14, 2017 at 10:28 AM
To: Marianne Engelman-Lado <marianng.engelman-lado@YLSClinics.org>, "Dorka,
Lilian" <Dorka. Lilian@epa gov>
Cc: Ama Francis <ama.francis@YL5Clinics, org>, Yumehiko Hoshijima
<wume hoshilima®@yisclinics.ore>, "snovak@earthiustive.org”
<sngvak@earthiustice.org>, "llsmith@earthiustice.org” <jismith@earthiustice.ore>,
“reade@nets,com” 1 Personal Email / Ex. 6 | "Temple, Kurt" <Temple. Kurt@epa.gov>,
"McGhee, Debra" <micghee debra@ena.zov>, "Rhines, Dale” <rhines.dale@ena.gow>,
"Biffl, Betsy" <Biffl. Betsy@epa.gov>, "Redden, Kenneth" <RBedden Kenneth@epa.gov>,
“Johnson, Johahna" <lohmsondohahna@epa.gov>, "Hower, Jennifer, NMENV"
<Jennifer Mower@state nmus>, Luis Patino <luis.natino@visclindes.ores,

;

i Personal Email / Ex. 6 i Personal Email / Ex. 6
Subject: RE: Follow Up to Resolution Agreement, Complaint No. 09R-02-R6

Hi Marianne

Lilian is out of the office, she returns on Wednesday. | took the liberty to check the
schedule and it seems that she is available on 21° from 1:00Pm to 2:00 PM ET

If you want, | will send a save the date invite for that day and time. On Wednesday, | will
confirm with her and let you know. Please let me know

Thanks!

Waleska

202-564-7103

From: Marianne Engelman-Lado [mailicimarianne. engelman-lado @Yisdinics.org]

Sent: Monday, August 14, 2017 10:13 AM

To: Dorka, Lilian <Dorks. Liian@ena.goy>

Cc: Ama Francis <ama francis@YLSClnics.org>; Yumehiko Hoshijima

<ywurme hoshilima@visclinics.ore>; snovak@earthiustice org Hamith@earthiustice.org;
Personal Email / Ex. 6 {emple, Kurt <Temple Kurt@epa.gov>; Nieves-Munoz, Waleska

<Mieves-Munoz. Waleska@®epa.gov>; McGhee, Debra <meghes. debra@epa.gov>;

Rhines, Dale <rhines.dale@epa.pgov>; Biffl, Betsy <Biffl.Betsyi@epa.gov>; Redden,

Kenneth <RBeddern. Kenneth@®epa.gov>; Johnson, Johahna <ighrsornuiohahna@epa.gov>;

Hower, Jennifer, NMENV <lennifer. Hower@istate. nim.us>; Luis Patino

<{uis.patino@® /§SC§ES“E§C$£}3’§?>;E Personal Email / Ex. 6

Subject: Re: Follow Up to Resolution Agreement, Complaint No. 09R-02-R6

Lilian,
Thanks again for getting the ball rolling on a meeting.

Unfortunately neither Friday 8/11 nor Friday 8/18 work on this end. We wanted to
suggest Monday, August 215, any time after 10:30 mountain time, which works for both

Citizen Name / Ex. 6 Il as the legal team. Please let us know if there
is a time on the 21 that is convenient for you.

Thanks,

Marianne

From: "Dorka, Lilian" <Dorka.Lillan@epa.gov>
Date: Wednesday, August 9, 2017 at 1:30 PM
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To: Marianne Engelman-Lado <marianne.engelman-lade@YL5Cinics.ore>

Cc: Ama Francis <ama.francis@YLSClinizs.org>, Yumehiko Hoshijima

<yume. hoshilima@viscinics.ore>, "snovakdearthiustice. org"

<snovak@earthiustice.org>, "lamith@earthiustice.ornp" <bsmith@earthiustice. oreg>,
: Personal Email / Ex. 6 Temple, Kurt” <Temple Kurt@epa.gov>,

"Nieves-Munoz, Waleska" <Migves-Munoz Waleska@epa.gov>, "McGhee, Debra”

<micghes debraf@enaroy>, "Rhines, Dale” <rhines.dale@epa, gov>, "Biffl, Betsy”

<Biffl. Betsy@epa.gaov>, "Redden, Kenneth" <Radden.Kennethiispa.gov>, "Johnson,

Johahna" <ighnsonJohahna@epa.gov>, "Hower, Jennifer, NMENV"

<Jennifer. Hower@istate.nm.us>, Luis Patino <luis.patino@visclinics.org>

Subject: RE: Follow Up to Resolution Agreement, Complaint No. 09R-02-R6

Hello Marianne,

We have reviewed your letter and have also discussed it with Jennifer Hower of NMED,
within the context of ECRCO’s monitoring of the Informal Resolution Agreement. | am
proposing that we set up a conference call to discuss. The call would include you
{(whomever you need to include) ECRCO, and MNED.

Schedules this week and next are tight, however, would you be available this Friday
8/11 at 3:00 EDT (1:00 PM MDT)? Otherwise, next Friday 8/18 at 3:00 EDT (1:00 MDT)?

Thanks! Lilian

From: Dorka, Lilian

Sent: Monday, July 31, 2017 1:42 PM

To: 'Luis Patino' <luis,pating@visclinics.ore>; butch tonzate@state nmLus

Cc: Marianne Engelman-Lado <marianne.gngelman-lado®@YL5Cnics . org>; Ama Francis
<gma.franciz@YLSClinics, org>; Yumehiko Hoshijima <yume hoshilima®@visclinics.org>;
snovak@earthiustice. org; Hamith@earthijustice.org; | Personal Email | Ex. 6 femple, Kurt
<Temple Kurti@ena goy>; Nieves-Munoz, Waleska <Misves-Muno:s Walsska@epa.gov>;
McGhee, Debra <mcghes debrad@ena.zov>; Rhines, Dale <rhines.dale®epa. sov>; Biffl,
Betsy <Biffl. Betsyi@apa.eov>; Redden, Kenneth <Redden. Kennsthi@epa.gov>; Johnson,
Johahna <ighnson. lohahna®@epa.gov>; 'Hower, Jennifer, NMENV'

<Jennifer Hower@state L us>

Subject: RE: Follow Up to Resolution Agreement, Complaint No. 09R-02-R6

Thank you for your letter. ECRCO will review and respond as soon as possible.

Lilian Dorka

From: Luis Patino [mailto:luis.patino@@visclinics.org]

Sent: Monday, July 31, 2017 12:29 PM

To: Dorka, Lilian <Qorka. Lilian@ena.eov>; bulch. tongatefisiale.nmLus

Cc: Marianne Engelman-Lado <marianne. engelman-lado@¥L580Inics.org>; Ama Francis
<ama.francis@YLSClinics. ore>; Yumehiko Hoshijima <yuris hoshitima®@ylsclinios.org>;
spovak@earthjustice o7 fsmith@earthiustice.org; Personal Email / Ex. 6 |

Subject: Follow Up to Resolution Agreement, Complaint No. 09R-02-R6

Re: Follow Up to Resclution Agreement, Complaint No, 089R-02-Rg

Dear Director Dorka and Secretary Tongate;
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Attached please find a letter in follow-up to the Informal Resolution Agreement entered into by
the New Mexico Environment Department and the U.S. Environmental Protection Agency on
January 19, 2017 (EPA File No. 09R-02-R8). Complainant Cilizens for Alternatives fo
Radioactive Dumping (CARD) requests an update on the status of measures required by the
Resoclution Agreement and, also, to ensure that CARD will have meaningful opportunities for
input in the development of policies required under the Resolution Agreement before they are
finalized.

Please let us know if this lefter raises any question or requires clarification. We look forward
to hearing from you in the coming days.

Sincerely,

Marianne Engelman-Lado
Visiting Clinical Professor of Law
Luis Patifio [H

Student Clinician

Environmental Justice Clinic
Yale Law School

on behalf of CARD
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Message

From: Dorka, Lilian [Dorka.Lilian@epa.gov]

Sent: 8/14/2017 4:06:52 PM

To: Marianne Engelman-Lado [marianne.engelman-lado@YLSClinics.org]

CC: Nieves-Munoz, Waleska [Nieves-Munoz.Waleska@epa.gov]; Ama Francis [ama.francis@YLSClinics.org]; Yumehiko
Hoshijima [yume.hoshijima@ylsclinics.org]; snovak@earthjustice.org; jjsmith@earthjustice.org;! Personal Email / EX. 6 i
Temple, Kurt [Temple.Kurt@epa.gov]; McGhee, Debra [mcghee.debra@epa.gov]; Rhines, Dale
[rhines.dale@epa.gov]; Biffl, Betsy [Biffl.Betsy@epa.gov]; Redden, Kenneth [Redden.Kenneth@epa.gov]; Johnson,
Johahna [Johnson.Johahna@epa.gov]; Hower, Jennifer, NMENV [lennifer. Hower@state.nm.us]; Luis Patino
[luis.patino@ylsclinics.org];! Personal Email / Ex. 6 :

Subject: Re: Follow Up to Resolution Agreement, Complaint No. 09R-02-R6

Hi Marianne. 1 can do 8/21. However, we need to check w Jennifer Hower to see if the for 21st works for her. Waleska
will coordinate. Thanks all!

Sent from my iPhone

On Aug 14, 2017, at 11:37 AM, Marianne Engelman-Lado <marianne.engelman-lado@yL5Cinics.org> wrote:

Thanks. Let’s save that time.

Best,

Marianne

From: "Nieves-Munoz, Waleska" <Nieves-NMunoz Waleska@epa.zovw>
Date: Monday, August 14, 2017 at 10:28 AM
To: Marianne Engelman-Lado <marianne engelman-lado®@yYL5Cinics.org>, "Dorka, Lilian"
<Dorka Lilian@epapov>
Cc: Ama Francis <ama.francis@YLSClinics.org>, Yumehiko Hoshijima <yume hoshiima@yisclinics.org>,
“snovak@earthiustice org” <snovak@earthiustice.org>, "lismith&earthiustice. org"
<jismith@earthiustice orgd Personal Email / Ex. 6 ‘Temple, Kurt"
<Temple Kurti@ena. goy>, "'I\/IcGhee, Debra" <mgoghes debra@iena.s z:sé;>, "Rhines, Dale"
<rhines.dale@ens. gov>, "Biffl, Betsy" <Biffl. Betsy@epa.gov>, "Redden, Kenneth"
<Redden.Kennethi@@ena.gov>, "Johnson, Johahna" <lghnsonohahna@epa.zov>, "Hower, Jennifer,
NMENV" <lennifer. Hower@state.nm.us>, Luis Patino <luis.patino@yvisclinics.org>,

Personal Email / Ex. 6
Subject: RE: Follow Up to Resolution Agreement, Complaint No. 09R-02-R6

Hi Marianne

Lilian is out of the office, she returns on Wednesday. | took the liberty to check the schedule and it
seems that she is available on 21" from 1:00Pm to 2:00 PM ET

If you want, | will send a save the date invite for that day and time. On Wednesday, | will confirm with
her and let you know. Please let me know

Thanks!

Waleska

202-564-7103

From: Marianne Engelman-Lado [mailicimarianne. engelman-lado@YisCinics.org]

Sent: Monday, August 14, 2017 10:13 AM

To: Dorka, Lilian <Qorka. Lilian@ena.gov>

Cc: Ama Francis <ama francis@YL5Cinics.org>; Yumehiko Hoshijima <yume. hoshiiima@yisclinics.org>;
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<Temple. Kurt@epa.pov>; Nieves-Munoz, Waleska <MNieves-Munoz. Waleska®@epa.gov>; McGhee, Debra
<muehse. debrafepa.gov>; Rhines, Dale <rhines.dale@epa.gov>; Biffl, Betsy <Biffl. BetsyiBepa.gov>;
Redden, Kenneth <Redden Kenneth®epa.gsov>; Johnson, Johahna <lghrson dohahna@ena.govs;
‘Hower, Jennifer, NMENV' <jennifer. Howerdistate. nmLus>

Subject: RE: Follow Up to Resolution Agreement, Complaint No. 09R-02-R6

Thank you for your letter. ECRCO will review and respond as soon as possible.

Lilian Dorka

From: Luis Patino [maiitoluis pating@visclinics.org]

Sent: Monday, July 31, 2017 12:29 PM

To: Dorka, Lilian <Qorka Lilian®epa.gov>; butch.tongate@siate nim.us

Cc: Marianne Engelman-Lado <marianne. engelman-ado®YLSChnics.org>; Ama Francis
<gima.francis@YL5Cinics.ore>; Yumehiko Hoshijima <yumez. hashiima@ylsdinics.org>;

snovak@earthiustice.org; ibmith@earthiustice.or Personal Email / Ex. 6
Subject: Follow Up to Resolution Agreement, Complaint No. 09R-02-R6

Re: Follow Up to Resolution Agreement, Complaint No. 08R-02-R8
Dear Director Dorka and Secretary Tongate;

Attached please find a letter in follow-up o the Informal Resolution Agresment entered into by the New Mexico
Environment Depariment and the U.S. Environmental Protection Agency on January 19, 2017 (EPA File No.
09R-02-R6). Complainant Citizens for Alternatives to Radioactive Dumping (CARD) requests an update on the
status of measures required by the Resolution Agreement and, also, to ensure that CARD will have meaningful
opportunities for input in the development of policies required under the Resolution Agreement before they are
finalized.

Please let us know if this letler raises any question or requires clarification. We look forward to hearing from
you in the coming days.

Sincerely,

Marianne Engelman-Lado
Visiting Clinical Professor of Law
Luis Patifio [H

Student Clinician

Environmental Justice Clinic
Yale Law School

on behalf of CARD
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Message

From: Dorka, Lilian [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=AF796221E00A4A338CEA3C72ADBDOD57-DORKA, LiLL]

Sent: 8/9/2017 8:14:44 PM

To: Marianne Engelman-Lado [marianne.engelman-lado@YLSClinics.org]

CC: Ama Francis [ama.francis@YLSClinics.org]; Yumehiko Hoshiiima_lvume. hoshijima@ylsclinics.org];
snovak@earthjustice.org; jjsmith@earthjustice.org} Personal Email / Ex. 6 é‘l’emple, Kurt [Temple.Kurt@epa.gov]; Nieves-
Munoz, Waleska [Nieves-Munoz. Waleska@epa.gov]; McGhee, Debra [mcghee.debra@epa.gov]; Rhines, Dale
[rhines.dale@epa.gov]; Biffl, Betsy [Biffl.Betsy@epa.gov]; Redden, Kenneth [Redden.Kenneth@epa.gov]; lohnson,
Johahna [Johnson.Johahna@epa.gov]; Hower, Jennifer, NMENV [Jennifer. Hower@state.nm.us]; Luis Patino
[luis.patino@ylsclinics.org]

Subject: RE: Follow Up to Resolution Agreement, Complaint No. 09R-02-R6

Hi Marianne — | think the answer to your question is yes. To be specific, from EPA, we would include our case team on
the NMED case, i.e., likely 3 or 4 people from ECRCO and our GC counsel on the case. Not sure who will be participating
from NMED and | will leave that up to Jennifer Hower. Does that answer your question?

Thanks so much for coordinating this on your end! Lilian

From: Marianne Engelman-Lado [mailto:marianne.engelman-lado@YLSClinics.org]

Sent: Wednesday, August 9, 2017 2:48 PM

To: Dorka, Lilian <Dorka.Lilian@epa.gov>

Cc: Ama Francis <ama.francis@YLSClinics.org>; Yumehiko Hoshijima <yume.hoshijima@ylsclinics.org>;
snovak@earthjustice.org; jismith@earthjustice.org; r. Personal Email / Ex. 6 Temple, Kurt <Temple.Kurt@epa.gov>; Nieves-
Munoz, Waleska <Nieves-Munoz.Waleska@epa.gov>; McGhee, Debra <mcghee.debra@epa.gov>; Rhines, Dale
<rhines.dale@epa.gov>; Biffl, Betsy <Biffl.Betsy@epa.gov>; Redden, Kenneth <Redden.Kenneth@epa.gov>; Johnson,
Johahna <Johnson.Johahna@epa.gov>; Hower, Jennifer, NMENV <Jennifer.Hower@state.nm.us>; Luis Patino
<luis.patino@ylsclinics.org>

Subject: Re: Follow Up to Resolution Agreement, Complaint No. 09R-02-R6

Lilian,

Thanks for the follow up. Just to be clear, are you proposing a call with both you and others at EPA and, also, Jennifer
Hower and/or others at NMED?

This Friday is likely to be difficult, but I'll coordinate schedules on our end and get back to you quickly.
Best,

Marianne

Marianne Engelman Lado
Visiting Clinical Professor of Law
Environmental Justice Clinic
Yale Law School

127 Wall Street

New Haven, CT 06511

(203) 432-2184

Personal Phone / Ex. 6 o
VTN orermereey sC1ICS Org

ED_002718_00000425-00001





EPA-HQ-2017-011518

From: "Dorka, Lilian" <Dorka Lilian@epa.sov>

Date: Wednesday, August 9, 2017 at 1:30 PM

To: Marianne Engelman-Lado <marianns.enesiman-lado@YLSChinics.ore>

Cc: Ama Francis <amafrancis@YL5Cinics.org>, Yumehiko Hoshijima <yume hoshiiima@yisclinics.oreg>,
"snovak@earthiustice org” <snovak@earthiustice. org>, "lsmith@earthiustice,org” <smith@earthiustice.org>,

- L A " . " - f::} m Re s LLFEN'H _ 1] B oo
Personal Email / Ex. 8 K# parsonal Email / Ex. 6 P&, Kurt” <Temple Kurt @epa zov>, "Nieves-Munoz, Waleska" <Migves-
unoz Waleskadleps , , " <meghes debrafena. gov>, "Rhines, Dale" <thines. dalefepa.gov>, "Biffl,

Betsy" <Biffl.Betsy@epa.gov>, "Redden, Kenneth" <Redden Kenneth@epa.gov>, "Johnson, Johahna"
<johnson ohahma@epa gov>, "Hower, Jennifer, NMENV" <jennifer. Hower@siate nnuus>, Luis Patino
<lyis.patino®@yisclinics.org>

Subject: RE: Follow Up to Resolution Agreement, Complaint No. 09R-02-R6

Hello Marianne,

We have reviewed your letter and have also discussed it with Jennifer Hower of NMED, within the context of ECRCO’s
monitoring of the Informal Resolution Agreement. | am proposing that we set up a conference call to discuss. The call
would include you {whomever you need to include) ECRCO, and MNED.

Schedules this week and next are tight, however, would you be available this Friday 8/11 at 3:00 EDT (1:00 PM
MDT)? Otherwise, next Friday 8/18 at 3:00 EDT {1:00 MDT)?

Thanks! Lilian

From: Dorka, Lilian
Sent: Monday, July 31, 2017 1:42 PM
To: 'Luis Patino’ <luis.patino@yisclinics.ore>; hutch. tongate@siate rim.us
Cc: Marianne Engelman-Lado <marianne.engelman-lado@ YL nics.org>; Ama Francis <ama francis@Y1L5Cinics.org>;
Yumehiko Hoshijima <yume. hoshilima@visclinics. org>; snovak@earthiustice org; smith@earthiustice org
Personal Email / Ex. 6 ; Temple, Kurt <Temple Kurt@epa gov>; Nieves-Munoz, Waleska <Misves-Muncz Walsska@epa.gov>;
' McGhee, Debra <'mcsr§“;&e.debm@e a.zov>; Rhines, Dale <rhines. dale@epa.gov>; Biffl, Betsy <Biffl Betsvi@epa. gov>;
Redden, Kenneth <Redden. Kenneth@epa.pov>; Johnson, Johahna <lohnsonohahna®@epa.gov>; 'Hower, Jennifer,
NMENV' <jennifer Hower@istate. nmLus>
Subject: RE: Follow Up to Resolution Agreement, Complaint No. 09R-02-R6

Thank you for your letter. ECRCO will review and respond as soon as possible.

Lilian Dorka

From: Luis Patino [mailtoduis.patine@yvisclinicsorg]

Sent: Monday, July 31, 2017 12:29 PM

To: Dorka, Lilian <Corka Lillan@epapov>; butch toneste @state mus

Cc: Marianne Engelman-Lado <marianne.gngelman-lado@YLSCHnics.ore>; Ama Francis <amafrancis@YLSClnics.org>;
Yumehiko Hoshijima <yume. hoshilima@vyisclinics.ore>; snovek@earthiustice org; ibmith@earthiustice.org;

i Personal Email / Ex. 6
Subject: Follow Up to Resolution Agreement, Complaint No. 09R-02-R6

Re: Follow Up to Resolution Agreement, Complaint No. 08R-02-Rg

Dear Director Dorka and Secretary Tongate;
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Attached please find a letter in follow-up o the Informal Resolution Agreement entered into by the New Mexico Environment
Department and the U.S. Environmental Protection Agency on January 19, 2017 (EPA File No. 09R-02-R8). Complainant
Citizens for Alternatives to Radicactive Dumping (CARD) requests an update on the status of measures required by the
Resolution Agreement and, also, to ensure that CARD will have meaningful opportunities for input in the development of policies
required under the Resolution Agreement before they are finalized.

Please let us know if this letter raises any question or requires clarification. We look forward to hearing from you in the coming
days.

Sincerely,

Marianne Engelman-Lado
Visiting Clinical Professor of Law
Luis Patifio i

Student Clinician

Environmental Justice Clinic
Yale Law School

on behalf of CARD
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Message

From: Dorka, Lilian [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=AF796221E00A4A338CEA3C72ADBDOD57-DORKA, LiLL]

Sent: 8/9/2017 5:30:32 PM

To: Marianne Engelman-Lado [marianne.engelman-lado@YLSClinics.org]

CC: Ama Francis [ama.francis@YLSClinics.org]; Yumehiko Hoshijima [yume.hoshijima@ylsclinics.org];
snovak@earthjustice.org; jjsmith@earthjustice.org; | Personal Email / Ex. 6 2 Kurt [Temple.Kurt@epa.gov]; Nieves-
Munoz, Waleska [Nieves—Munoz.WaIeska@epa.gov]} McGhee, Debra [mcgheé.debra@epa.gov]; Rhines, Dale
[rhines.dale@epa.gov]; Biffl, Betsy [Biffl.Betsy@epa.gov]; Redden, Kenneth [Redden.Kenneth@epa.gov]; lohnson,
Johahna [Johnson.Johahna@epa.gov]; Hower, Jennifer, NMENV [Jennifer. Hower@state.nm.us]; Luis Patino
[luis.patino@ylsclinics.org]

Subject: RE: Follow Up to Resolution Agreement, Complaint No. 09R-02-R6

Hello Marianne,

We have reviewed your letter and have also discussed it with Jennifer Hower of NMED, within the context of ECRCO’s
monitoring of the Informal Resolution Agreement. | am proposing that we set up a conference call to discuss. The call
would include you (whomever you need to include) ECRCO, and MNED.

Schedules this week and next are tight, however, would you be available this Friday 8/11 at 3:00 EDT {1:00 PM
MDT)? Otherwise, next Friday 8/18 at 3:00 EDT (1:00 MDT)?

Thanks! Lilian

From: Dorka, Lilian

Sent: Monday, July 31, 2017 1:42 PM

To: 'Luis Patino' <luis.patino@ylsclinics.org>; butch.tongate@state.nm.us

Cc: Marianne Engelman-Lado <marianne.engelman-lado@YLSClinics.org>; Ama Francis <ama.francis@YLSClinics.org>;
Yumehiko Hoshijima <yume.hoshijima@ylsclinics.org>; snovak@earthjustice.org; jjsmith@earthjustice.org;

' Personal Email / Ex. 6 xmple, Kurt <Temple.Kurt@epa.gov>; Nieves-Munoz, Waleska <Nieves-Munoz.Waleska@epa.gov>;
McGhee, Debra <mcghee.debra@epa.gov>; Rhines, Dale <rhines.dale@epa.gov>; Biffl, Betsy <Biffl.Betsy@epa.gov>;
Redden, Kenneth <Redden.Kenneth@epa.gov>; Johnson, Johahna <Johnson.Johahna@epa.gov>; 'Hower, Jennifer,
NMENV' <Jennifer.Hower@state.nm.us>

Subject: RE: Follow Up to Resolution Agreement, Complaint No. 09R-02-R6

Thank you for your letter. ECRCO will review and respond as soon as possible.

Lilian Dorka

From: Luis Patino [mailioduis.patino@visclinics.org]

Sent: Monday, July 31, 2017 12:29 PM

To: Dorka, Lilian <Dorks. Lilian@epa.gov>; butch tongate @state.nm.us

Cc: Marianne Engelman-Lado <marianne engelman-lado@YLECinics.org>; Ama Francis <amafrancis@YL5Cinics.org>;
Yumehiko Hoshijima <yume. hoshilima®yvisclinios.org>; snovak@earthiustice org; lismith®earthijustice org;

. Personal Email / Ex. 6
“SUBJETTI FONOW UP to Kesoiation Agreement, Complaint No. 09R-02-R6

Re: Follow Up to Resolution Agreement, Complaint No. 08R-02-R8
Dear Director Dorka and Secretary Tongate;

Attached please find a letter in follow-up 1o the Informal Resolution Agreement entered into by the New Mexico Environment
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Department and the U.S. Environmental Protection Agency on January 19, 2017 (EPA File No. 08R-02-R8). Complainant
Citizens for Alternatives to Radicactive Dumping (CARD) requests an update on the status of measures required by the
Resolution Agreement and, also, to ensure that CARD will have meaningful opportunifies for input in the development of policies
required under the Resolution Agreement before they are finalized.

Please let us know if this lefter raises any question or requires clarification. We look forward to hearing from you in the coming
days.

Sincerely,

Marianne Engelman-Lado
Visiting Clinical Professor of Law
Luis Patifio [l

Student Clinician

Environmental Justice Clinic
Yale Law School

on behalf of CARD
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Message

From: Dorka, Lilian [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=AF796221E00A4A338CEA3C72ADBDOD57-DORKA, LiLL]
Sent: 7/31/2017 5:41:43 PM
To: Luis Patino [luis.patino@ylsclinics.org]; butch.tongate@state.nm.us
CC: Marianne Engelman-Lado [marianne.engelman-lado@YLSClinics.org]; Ama Francis [ama.francis@YLSClinics.org];
Yumehiko Hoshijima [yume.hoshijima@ylsclinics.org]; snovak@earthjustice.org; jjsmith @earthjustice.org;
| Personal Email / Ex. 6 | Temple, Kurt [Temple.Kurt@epa.gov]; Nieves-Munoz, Waleska [Nieves-
- wranozrwvareskawepa.gov]; McGhee, Debra [mcghee.debra@epa.gov]; Rhines, Dale [rhines.dale@epa.gov]; Biffl,
Betsy [Biffl. Betsy@epa.gov]; Redden, Kenneth [Redden.Kenneth@epa.govl; Johnson, Johahna
[Johnson.Johahna@epa.gov]; Hower, Jennifer, NMENV [lennifer. Hower@state.nm.us]
Subject: RE: Follow Up to Resolution Agreement, Complaint No. 09R-02-R6
Attachments: Follow Up to Resolution Agreement Complaint No. 09R-02-R6.pdf

Thank you for your letter. ECRCO will review and respond as soon as possible.

Lilian Dorka

From: Luis Patino [mailto:luis.patino@ylsclinics.org]

Sent: Monday, July 31, 2017 12:29 PM

To: Dorka, Lilian <Dorka.Lilian@epa.gov>; butch.tongate@state.nm.us

Cc: Marianne Engelman-Lado <marianne.engelman-lado@YLSClinics.org>; Ama Francis <ama.francis@YLSClinics.org>;

Yumehika Hoshiiima <vuume hoshijima@ylsclinics.org>; snovak@earthjustice.org; jjsmith@earthjustice.org;
Personal Email / Ex. 6

Subject: Follow Up to Resolution Agreement, Complaint No. 09R-02-R6

Re: Follow Up to Resoclution Agreement, Complaint No. 08R-02-R6
Dear Director Dorka and Secretary Tongate;

Attached please find a letter in follow-up o the Informal Resolution Agreement entered into by the New Mexico Environment
Department and the U.S. Environmental Protection Agency on January 19, 2017 (EPA File No. 09R-02-R8}. Complainant
Citizens for Alternatives o Radicactive Dumping (CARD) requests an update on the status of measures required by the
Resoclution Agreement and, also, to ensure that CARD will have meaningful opportunities for input in the development of policies
required under the Resolution Agreement before they are finalized.

Please let us know if this letter raises any question or requires clarification. We look forward fo hearing from you in the coming
days.

Sincerely,

Marianne Engelman-Lado
Visiting Clinical Professor of Law
Luis Patifio i

Student Clinician

Environmental Justice Clinic
Yale Law School

on behaif of CARD
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Yale I.aw School

Lilian Dorka, Director

External Civil Rights Compliance Office
Office of General Counsel

U.S. Environmental Protection Agency
William Jefferson Clinton North Building
1200 Pennsylvania Avenue, N.W.
Washington, D.C., 20460

Butch Tongate

Environment Secretary

New Mexico Environmental Department
Office of the Secretary

1190 Saint Francis Dr.

Santa Fe, NM 87505

Re: Implementation of Resolution Agreement in EPA Case No. 09R-02-R6
Dear Director Dorka and Secretary Tongate,

We are writing on behalf of Citizens for Alternatives to Radioactive Dumping (CARD) to request
an update on the status of measures required by a January 19th, 2017 Resolution Agreement
between the External Civil Rights Compliance Office (ECRCO) and the New Mexico
Environmental Department (NMED)1. As you know, CARD filed a complaint in 2002 alleging that
NMED discriminated on the basis of race and national origin in violation of Title VI of the Civil
Rights Act of 1964 and EPA implementing regulations, raising claims that NMED’s decision to
permit the Triassic Park waste facility in Chaves County, New Mexico, and inadequate public
participation throughout the permitting process, violated the law.

As complainants and key stakeholders in the outcome of the Resolution Agreement, CARD
seeks to have input into policies and practices NMED develops in compliance with the
Resolution Agreement and requests that ECRCO provide information on the status of NMED’s
compliance efforts. CARD is eager to receive an update both because it has an interest in
NMED’s compliance with the Resolution Agreement and, also, because, consistent with

"Informal Resolution Agreement, New Mexico Environment Department and the US. EPA (Jan. 19, 2017)
(EPA File No. 09R-02-R6) ("Resolution Agreement”).
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principles of environmental justice,2 CARD believes NMED must engage members of affected
communities when shaping policies and practices affecting their rights, such as public
participation and language access policies.

We note that the Resolution Agreement calls for completion of a number of key policies on a 60
or 90 day timeline.’ Yet to date, almost six months after the Resolution Agreement was
finalized, CARD has not been notified by NMED of opportunities to comment or otherwise
provide input on the development of the policies required under the terms of the Agreement.
We hope that NMED has been working in good faith to develop the policies required under the
Agreement. But we also ask that no such policies be finalized without opportunities for input
and comment from CARD and other community-based stakeholders.

We thus request information on NMED’s performance to date on the obligations listed in the
agreement, including but not limited to the following:

Regarding the Triassic Park Facility:

e Ensuring that all “vital information” regarding Triassic Park is accessible to persons who
are Limited English Proficient (LEP) in a language they can unders}and;4
Translating and redistributing the Triassic Park Facility Fact Sheet;”
Taking steps to ensure that vital information regarding Triassic Park is available to the
non-English speaking public through a qualified interpreter or through translation;6

e Making available technical staff via phone or email to answer questions in languages
other than English;7

e Reviewing all public comments about the permit, consideration of holding a public
hearing prior to making a final decision, and making any changes deemed necessary
based on such comments;8 and

e Notifying complainants, in both English and Spanish, of opportunities for public comment
and other important actions related to the permitting and operations of the facility.9

2 First National People of Color Environmental Leadership Summit, Principles of Environmental Justice,
para. 7 (1991), hitp:.//www.ejnet.org/ei/principles.pdf; EPA, “Environmental Justice” (defining
environmental justice as including “equal access to the decision-making process to have a healthy
environment”), hitps.//www.epa.gov/environmentaljustice.

% See, e.g., Resolution Agreement at 1l1.H.3, llIL.F .4

“1d. at lI1.B.1.
°Id. at lIl.B.1.
®ld. atl1l.B.2.
"Id. at l11.B.3.
81d. atlllLA2, 4.
°Id. at ILA.3.
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Regarding Hazardous Waste Permits, generally:

e Ensuring that all permit applications for hazardous waste facilities contain the necessary
components required by 40 C.F.R §270.10, and following-up as necessary to ensure
protection of public health and the environment.”

Non-Discrimination Procedural Safeguards:

e Reviewing and revising, as necessary, existing grievance procedures for bringing
discrimination complaints;11
Making the above procedures available in print and online “widely and prominently;”12
Ensuring that the Non-Discrimination Coordinator’s duties include the elements required
by the Rgsolution Agreement and do not have responsibilities that create a conflict of
interest.

Public Participation Policy:

e Developing and implementing a public participation policy to inform, consult and work
with potentially affected and affected communities at various stages of the environmental
decision-making and permitting processes that require the elements listed in the
Resolution Agreement at 111.G.2.(a) — (i).14 it should go without saying that NMED must
seek, consider, and incorporate input from the community as it prepares its public
participation policy. Among other things, the policy would benefit from input from the
people it is designed to engage.

Language Access Policy, Access for People with Disabilities, & Training:

¢ Developing and implementing written procedures to provide meaningful access to all
. . . . cprgn 15
persons, including people who are LEP and persons with disabilities;
e Conducting an analysis outlined in EPA’s own LEP guidance to determine language
services needed to ensure meaningful participation, and the development of a language

id. at lll.C.a.
" id. at I, D-1.
2d. at lIl.LE.1.

" id. atlll.F.3, 4.
“id. atlll. G.

" Id. at llL.H.
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access |c>Ian;16

e Providing written procedures and resources to ensure effective communication with
people with disabilities:"”

e Training for all appropriate staff on non-discrimination, public participation, and grievance
procedures, and implementing a program for routine training on an ongoing basis.'®

NMED’s website now contains some information about NMED’s nondiscrimination program, but
the information is minimal and conflicting. See

hilps v enyv i aovinon-emplovee-discrimingtion-complaint-page/. The website contains a
non-discrimination statement and identifies NMED’s non-discrimination coordinator. It also
includes a second non-discrimination statement on a different page which identifies a different
coordinator, providing inconsistent information.”” The website does not, however, display,
information more generally about NMED’s compliance with the Resolution Agreement, including
the status of grievance procedures.

These questions about NMED’s fulfillment of its obligations are all the more relevant due to the
ongoing public comment period regarding the Groundwater Discharge Permit for the Waste
Control Specialists (WCS) Facility near Eunice, New Mexico. CARD has significant concerns
about the language accessibility of the permitting process, and believes that deficiencies in
language access mean that NMES is continuing to run this process in a discriminatory manner.

The WCS Facility is less than 10 miles from Eunice, a city where more than half of the residents
are Latino and 40 percent of the population is native Spanish speakingzo. Despite these
demographics, to CARD’s knowledge, NMED and the Ground Water Quality Control Bureau
have not provided any information about the permit in Spanish, neither in person nor online.
Such a lack of language access is inconsistent with the plan established in Section lll.H of the
Resolution Agreement, and thus CARD is concerned that NMED’s current activities violate the
letter and spirit of the Agreement.

Most critically, NMED should engage CARD and other environmental justice and
community-based organizations before finalizing its non-discrimination, participation, and
language access policies, not afterward. These community groups are most affected by the
policies, and developing these policies without input from the community would reduce the

% ld. at HL.H.2.
7 Id. at HL1.
" Id. at lll. H.

' New Mexico Environment Department, Notice of Nondiscrimination,
https:/Awww . env.nm.gov/documenis/NMED Notice of Nondiscrimination.pdf.
2 See: https:dalausado/orefile/ges/eunive-nmdemonraphics

4
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effectiveness of the regulations.

We look forward to information on the progress of NMED’s compliance with the Resolution
Agreement. Please let us know within two (2) weeks whether you are able to provide this
information in an expedient manner. If it would be helpful, we can also file a request under the
Freedom of Information Act’”' and the New Mexico Inspection of Public Records Act”

Thank you.

Sincerely,
Marianne Engelman-l.ado
Visiting Clinical Professor of Law
Luis Patifio 11l
Student Clinician
Environmental Justice Clinic
Yale Law School
127 Wall Street
New Haven, CT 06511
(203) 432-2184
Personal Phone / Ex. 6 _
marianne enoelman-ladofvisclinics. org

Citizen Name / Ex. 6

Richard Moore
Jeanette Wolfley
Suzanne Novak
Jonathan Smith

2 Freedom of Information Act, 5 U.S.C. §552.
2 Inspection of Public Records Act, N.M.S.A §14-2-1

5
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Message

From: Dorka, Lilian [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=AF796221E00A4A338CEA3C72ADBDOD57-DORKA, LiLL]

Sent: 7/26/2017 4:19:00 PM

To: Ben Wedeking [ben.wedeking@ylsclinics.org]

CC: FOIA HQ [FOIA_HQ@epa.gov]; John Philo [jphilo@sugarlaw.org]; Suzanne Novak [snovak@earthjustice.org];
Jonathan J. Smith [jjsmith@earthjustice.org]; Engelman-Lado, Marianne [marianne.engelman-lado@yale.edu];
Temple, Kurt [Temple.Kurt@epa.gov]; O'Lone, Mary [olone.mary@epa.gov]; Keeler, Katsumi
[Keeler Katsumi@epa.gov]; Dale.Rhines@ed.gov; Johnson, Johahna [Johnson.Johahna@epa.gov]

Subject: RE: EPA Complaints No. 17RD-16-R5 and 01R-94-R5

Great, thanks for the clarification. 1don’t think we need to talk on Friday and we will let you know if we have any further
questions. Thanks!

From: Ben Wedeking [mailto:ben.wedeking@ylsclinics.org]

Sent: Wednesday, July 26, 2017 11:48 AM

To: Dorka, Lilian <Dorka.Lilian@epa.gov>

Cc: FOIA HQ <FOIA_HQ@epa.gov>; John Philo <jphilo@sugarlaw.org>; Suzanne Novak <snovak@ earthjustice.org>;
Jonathan J. Smith <jjsmith@earthjustice.org>; Engelman-Lado, Marianne <marianne.engelman-lado@yale.edu>;
Temple, Kurt <Temple.Kurt@epa.gov>; O'Lone, Mary <Olone.Mary@epa.gov>; Keeler, Katsumi
<Keeler.Katsumi@epa.gov>; Dale.Rhines@ed.gov; Johnson, Johahna <Johnson.Johahna@epa.gov>

Subject: Re: EPA Complaints No. 17RD-16-R5 and 01R-94-R5

Director Dorka,

Thanks for your quick response. To confirm, the nine attachments to Director Grether's response to Marianne
can be excluded from our request. These documents are:

1) MCL 324.5511

2) MDEQ Policy 01-007

3) MDEQ Policy 09-007 (Draft March 2017)
4) MDEQ Policy 09-013

5) MDEQ Policy 09-024

6) Public Comment Procedures

7) Michigan Civil Service Rule 2-8

8) A Citizens Guide to Participation

9) MDEQ Public Involvement Handbook

Was there a further reason to chat on Friday? If so, I'm happy to discuss times.

Best regards,

Ben Wedeking

Summer Student
Environmental Justice Clinic
Yale University

From: Dorka, Lilian <Dorka.Lilian@epa.gov>
Sent: Tuesday, July 25, 2017 11:17 PM
To: Ben Wedeking
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Cc: FOIA HQ; John Philo; Suzanne Novak; Jonathan J. Smith; Engelman-Lado, Marianne; Temple, Kurt; O'Lone, Mary;
Keeler, Katsumi; Dale.Rhines@ed.gov; Johnson, Johahna
Subject: Re: EPA Complaints No. 17RD-16-R5 and 01R-94-R5

Thanks Ben. We will begin processing your request asap and will try to expedite our response. However, in the
interest of expediting your request, we will want to discuss with you whether we can narrow your request as
attached to your email. That is, whether you want us to take the time to provide to you documents which MDEQ
has already provided as attachments to Director Grether's response to Marianne. All of the documents they
provided to you were attachments to their March 6, 2017 letter to ECRCO, which you are requesting through
this FOIA.

Perhaps we can plan to connect this Friday if you are available to discuss further. Thanks!
Lilian

Sent from my iPhone

On Jul 25, 2017, at 10:58 PM, Ben Wedeking <ben wedeking@vlsclinics.org> wrote:

Dear Director Dorka,

I write to confirm that we will proceed with a formal request under FOIA. Please find the
document attached, which contains a fee waiver request as well as additional
clarifying information. We would appreciate any efforts to expedite the process.

Many thanks for your work.

Best regards,

Ben Wedeking

Summer Student
Environmental Justice Clinic
Yale University

From: Dorka, Lilian <Dorka.Lilian®epa.gov>

Sent: Thursday, July 20, 2017 3:38 PM

To: Engelman-Lado, Marianne

Cc: John Philo; Suzanne Novak; Jonathan J. Smith; Ben Wedeking; O'Lone, Mary; Temple, Kurt; Walts,
Alan; Redden, Kenneth; Johnson, Johahna; Keeler, Katsumi; Biffl, Betsy

Subject: RE: EPA Complaints No. 17RD-16-R5 and 01R-94-R5

Dear Marianne,

I am following up on your email below requesting a copy of MDEQ’s March 6, 2017, letter to
ECRCO “Response to Notice of Preliminary Findings.” Please note that ECRCO would need to
respond to that request under the Freedom of Information Act (FOIA.) Please confirm whether
you would like for us to process your request under FOIA.

Regarding your request for “information you can provide on any policies and procedures
applicable to EPA review of preliminary findings,” I can confirm that neither EPA’s
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Marianne Engelman Lado

Visiting Clinical Professor of Law

Environmental Justice Clinic

Yale Law School

marnianne.engelman-lado@ylsclinics, org
Personal Phone / Ex. 6

<FOIA Request 7.25.2017 MDEQ EPA . pdf>
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Message

From: Dorka, Lilian [Dorka.Lilian@epa.gov]

Sent: 7/26/2017 3:17:07 AM

To: Ben Wedeking [ben.wedeking@ylsclinics.org]

CC: FOIA HQ [FOIA_HQ@®@epa.gov]; John Philo [jphilo@sugarlaw.org]; Suzanne Novak [snovak@earthjustice.org];
Jonathan J. Smith [jjsmith@earthjustice.org]; Engelman-Lado, Marianne [marianne.engelman-lado@yale.edu];
Temple, Kurt [Temple.Kurt@epa.gov]; O'Lone, Mary [OLone.Mary@epa.gov]; Keeler, Katsumi
[Keeler.Katsumi@epa.gov]; Dale.Rhines@ed.gov; Johnson, Johahna [Johnson.Johahna@epa.gov]

Subject: Re: EPA Complaints No. 17RD-16-R5 and 01R-94-R5

Thanks Ben. We will begin processing your request asap and will try to expedite our response. However, in the
interest of expediting your request, we will want to discuss with you whether we can narrow your request as
attached to your email. That 1s, whether you want us to take the time to provide to you documents which MDEQ
has already provided as attachments to Director Grether's response to Marianne. All of the documents they
provided to you were attachments to their March 6, 2017 letter to ECRCO, which you are requesting through
this FOIA.

Perhaps we can plan to connect this Friday if you are available to discuss further. Thanks!
Lilian

Sent from my iPhone

On Jul 25, 2017, at 10:58 PM, Ben Wedeking <ben wedeking@vlsclinics.org> wrote:

Dear Director Dorka,

I'write to confirm that we will proceed with a formal request under FOIA. Please find the
document attached, which contains a fee waiver request as well as additional
clarifying information. We would appreciate any efforts to expedite the process.

Many thanks for your work.

Best regards,

Ben Wedeking

Summer Student
Environmental Justice Clinic

Yale University
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formally responded to” EPA’s preliminary findings in the St. Francis Prayer Center case on
March 6, 2017.

First, complainants seek a copy of MDEQ’s March 6, 2017 formal response to EPA’s
preliminary findings.

Second, we would also appreciate any information you can provide on any
policies and procedures applicable to EPA review of preliminary findings. We
have reviewed both EPA regulations at 40 CFR 115, 130, and ECRCO’s Case
Resolution Manual, and neither seems to provide any detail. We would

also appreciate hearing back from you or others at EPA within the next few
days, as we are concerned about the timeliness of any follow up by
complainants.

Many thanks,
Marianne

Marianne Engelman Lado

Visiting Clinical Professor of Law
Environmental Justice Clinic

Yale Law School
marianne.engelman-lado@ylsclinics.org

Personal Phone / Ex. 6

<FOIA Request 7.25.2017 MDEQ EPA pdf>
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Message

From: Dorka, Lilian [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=AF796221E00A4A338CEA3C72ADBDODS57-DORKA, LILL]
Sent: 5/10/2018 8:56:16 PM

To: Mercado-Spencer, Solimar [smercado-spencer@glsp.org]; titlevi@agr.georgia.gov

CC: Peterson, Samuel [Peterson.Samuel@epa.gov]; Rhines, Dale [rhines.dale@epa.gov]; Temple, Kurt
[Temple.Kurt@epa.gov]; McGhee, Debra [mcghee.debra@epa.gov]; Biffl, Betsy [Biffl.Betsy@epa.gov]

Subject: RE: GLSP'S Comments on the GDA Language Access Plan

Thanks very much for your letter Ms. Mercado-Spencer.

Lilian Dorka

From: Mercado-Spencer, Solimar [mailto:smercado-spencer@glsp.org]
Sent: Thursday, May 10, 2018 12:40 PM

To: Dorka, Lilian <Dorka.Lilian@epa.gov>; titlevi@agr.georgia.gov

Cc: Peterson, Samuel <Peterson.Samuel@epa.gov>

Subject: GLSP'S Comments on the GDA Language Access Plan

Dear Ms. Dorka, Ms. Evans and Mr. Peterson:
Please see correspondence attached. Contact me if you have any questions or if we can be of further assistance.

Thank you,

Solimar Mercado-Spencer
Senior Staff Attorney
Farmworker Rights Division
Georgia Legal Services

104 Marietta St., NW #250
Atlanta, GA 30303

Tel. 404-463-1633
Smercado-spencer(@glsp.org

Confidentiality Note: This e-mail (and any attachments) contains privileged and confidential information
intended for the use of the individual(s) named on the e-mail. If the reader of this e-mail is not the intended
recipient, you are hereby notified that reading this e-mail (and its attachments) is strictly prohibited. If you have
received this e-mail in error, please immediately return it to the sender and delete it from your system. Thank
you.
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Appointment

From: Peterson, Samuel [Peterson.Samuel@epa.gov]

Sent: 3/10/2017 3:55:44 PM

To: Temple, Kurt [Temple.Kurt@epa.gov]; McGhee, Debra [mcghee.debra@epa.gov]; smercado-spencer@glsp.org
Subject: Teleconference to discuss Georgia Department of Agriculture Informal Resolution Agreement

Location: DCRoomARN2528/DC-ARN-OCR-Rooms

Start: 3/17/2017 3:00:00 PM

End: 3/17/2017 3:30:00 PM

Show Time As: Tentative
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Message

From: Dorka, Lilian [Dorka.Lilian@epa.gov]

Sent: 2/9/2017 12:31:18 AM

To: iraisner@zglsp.org; smercado-spencer@glsp.org

CC: Redden, Kenneth [Redden.Kenneth@epa.gov]; Tellis, Vickie [Tellis.Vickie@epa.gov]; Lapierre, Kenneth

[Lapierre.Kenneth@epa.gov]; Temple, Kurt [Temple.Kurt@epa.gov]; Peterson, Samuel [Peterson.Samuel@epa.gov];
McGhee, Debra [mcghee.debra@epa.gov]; Biffl, Betsy [Biffl.Betsy@epa.gov]; Tommelleo, Nancy
[Tommelleo.Nancy@epa.gov]; HALIM-CHESTNUT, NAIMA [Halim-Chestnut.Naima@epa.gov]; Goerke, Ariadne
[Goerke.Ariadne@epa.gov]; Harrison, Brenda [Harrison.Brenda@epa.gov]

Subject: RE: Resolution Letter and Agreement - Civil Rights Administrative Complaint # 04NO-16-R4 Against the Georgia
Department of Agriculture

Attachments: RESOLUTION LETTER TO COMPLAINANT AND AGREEMENT WITH GDA FINAL 2-8-2017.pdf

Apologies Soli that your email address was previously misspelled. Here is the letter and agreement. Lilian

Lilian Sotolongo Dorka

Director, External Civil Rights Compliance Office
EPA, Office of General Counsel

202-564-9649

WJC-N Room 2450

From: Dorka, Lilian

Sent: Wednesday, February 08, 2017 6:49 PM

To: 'iraisner@glsp.org' <iraisner@glsp.org>; 'smercedo-spencer@glsp.org' <smercedo-spencer@glsp.org>

Cc: Redden, Kenneth <Redden.Kenneth@epa.gov>; Tellis, Vickie <Tellis.Vickie@epa.gov>; Lapierre, Kenneth
<lapierre.kenneth@epa.gov>; Temple, Kurt <Temple.Kurt@epa.gov>; Peterson, Samuel <Peterson.Samuel@epa.gov>;
McGhee, Debra <mcghee.debra@epa.gov>; Biffl, Betsy <Biffl.Betsy@epa.gov>; Tommelleo, Nancy
<Tommelleo.Nancy@epa.gov>; '"HALIM-CHESTNUT, NAIMA (Halim-Chestnut.Naima@epa.gov)' <Halim-
Chestnut.Naima@epa.gov>; Goerke, Ariadne <Goerke.Ariadne@epa.gov>; Harrison, Brenda
<Harrison.Brenda@epa.gov>

Subject: RE: Resolution Letter and Agreement - Civil Rights Administrative Complaint # 04NO-16-R4 Against the Georgia
Department of Agriculture

Dear Mr. Raisner and Ms. Mercado-Spencer:

Attached, please find a Resolution Letter, and Agreement, regarding the administrative complaint you filed with
EPA’s External Civil Rights Compliance Office (ECRCO) against the Georgia Department of Agriculture, No.
04NO-16-R4. This letter has also been mailed to you via certified mail.

Please let me know if you have any questions.
Sincerely,

Lilian Sotolongo Dorka

Director, External Civil Rights Compliance Office
EPA, Office of General Counsel

202-564-9649
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UNITED STATES ENVIRONMENTAL PROTECTION AGERCY
WARHINGTON, DO, 20468

PXTERNAL CIVIL Y
OFFICE (¥

February 8, 2017

Return Receint Reguested in Benlvy Refer to:
Certified Mail# 701530100001 12675287 EPA File No, 2-NQO-16-R4

Citizen Name / Ex. 6
Ms. Solimar Mercado-Spencer
Georgla Legal Service Program
104 Marietta Street, Suite 230
Atlanta, Georgia 30303-2706

Dear Mr. Raisner and Ms. Mercado-Spencer:

This letter is to inform you that the U.S, Environmental Protection Agency’s (EPA) External
Civil Rights Compliance Office (ECRCO) is resolving this complaint based on the enclosed
Informal Resolution Agreement (Agreement) entered into between EPA and the (Georgia
Department of Agriculture (GDA). On July 6, 2016, EPA accepted vour complaint, No. 02NO-
16-R4, which alleged discrimination based on national origin in violation of Title VI and the
EPA regulation at 40 C.F.R. Part 7 relating to GDA’s alleged failure to provide language
interpretation services 1o a national origin minority, limited English proficient worker during
certain important proceedings. Specifically, FCRCO accepted for investigation:

Whether GDA’s operation of its Worker Protection Standards Program promulgated
under the Federal Insecticide, Fungicide, and Rodenticide Act (FIFRA), 7 US.C. § 136w
discriminated against Himited English proficient workers including Latino workers, on the
basis of national origin, in violation of Title VI of the Civil Rights Act of 1964 and
EPA’s implementing regulation.

During the course of EPA’s investigation, GDA agreed to enter into an Informal Resolution
Agreement in order to resolve this complaint.! The enclosed Agreement is entered into by GDA
and the EPA pursuant to the authority granted to EPA under the federal nondiscrimination laws,
including Title VI of the Civil Rights Act of 1964, and EPA regulation found at 40 CF.R, Part 7.
It resolves complaint No. 02NO-16-R4 and additional concermns identified by EPA. Itis

} Bee ECRCO’s Case Resolution Manual regarding informal resolution of complaints, at

TE SRR S A, SR
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and Ms. Solimar Mercado-Spencer, Page 2

Citizen Name / Ex. 6

understood that the Agreement does not constitute an admission by GDA or a finding by EPA of
violations of 40 C.F.R. Part 7.

The enclosed Agreement does not affect GDA’s continuing responsibility to comply with Title
V1 or other federal non-discrimination laws and EPA's regulation at 40 C.F.R. Part 7, nor does it
affect EPA's investigation of any Title VI or other federal civil rights complaints or address any
other matter not covered by this Agreement. This letter sets forth ECRCO's disposition of the
complaint. This letter is not a formal statement of ECRCO policy and should not be relied upon,
cited, or construed as such.

if yuu hdvg any guestions, please feel free to contact me at (202) 564-9649, by e-mail at
v, or LS. mail at ULS, EPA, Office of General Counsel, External Civil
ngh‘is Compliance Office (Mail Code 2310A), 1200 Pennsylvania Avenue, N.W., Washington,

D.C., 20460.
Sincerely,
Lilian 8. Dorka
Director
External Civil Rights Compliance Office
Office of General Counsel
Ce:
Kenneth Redden

Acting Associate General Counsel
Civil Rights & Finance Law Office
(LS. EPA Office of General Counsel

Vick: Tellis

Acting Assistant Regilonal Adnunistrator
Acting Deputy Civil Rights Official

.5, EPA Region 4

Enclosure
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

SVES Tage WASHINGTON, D.C. 20460

) %

B
% ki EXTERNAL CIVIL RIGHT COMPLIANCE OFFICE
9% s OFFICE OF GENERAL COUNSEL

t prot
AGREEMENT
between the
GEORGIA DEPARTMENT OF AGRICULTURE
and the

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
ECRCO Complaint No. 02NO-16-R4

L PURPOSE AND JURISDICTION

Title VI of the Civil Righis Act of 1964, 42 U.S.C. §§ 2000d to 2000d-7 (Title V1), and
United States Environmental Protection Agency’s (EPA) regulation at 40 Code of
Federal regulations (C.F,R.) Part 7 prohibit discrimination on the basis of race, color, or
national origin in any programs or activities receiving federal financial assistance, The
Georgia Department of Agriculture (GDA) is a recipient! of federal financial assistance
from the EPA and is subject o the provisions of Tille VI and 40 C.F.R. Pari 7.

On July 6, 2016, EPA accepted complaint No. 02NQO-16-R4 brought under Title VI and
EPA’s regulation at 40 C.F.R. Part 7 that alleges discrimination based on race and
national origin in violation of Title V1. GDA has agreed to enter into this Informal
Resolution Agreement (“Agreement”} in order to resolve said complaint.

This Agreement is entered into by the GDA and the EPA’s External Civil Rights
Compliance Office (ECRCO).

This Agreement is entered into pursuant to the authority granted EPA under the federal
non-discrimination laws, including Title V1 of the Civil Rights Act of 1964, and EPA
regulation found at 40 C.F.R, Part 7. It resolves complaint No, 02NO-16-R4 and
additional concerns identified by EPA. It is understood that this Agreement does not
constifute an admission by GDA or a finding by EPA of violations of 40 C.F.R, Part 7,

GDA is committed to carrying out its responsibilities in a nondiscriminatory manner, in
accordance with the requirements of Title V1 and the other federal non-discrimination
laws enforeed by EPA regulation at 40 C.F.R. Parl 7. The activities detailed in Section
11! of this Agreement, which GDA has voluntarily agreed to undertake and implement,
are in furtherance of this commitment.

U Throughout this Agreement, “Recipient” refers to GDA,
i
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1L BACKGROUND

On July 6, 2016, EPA accepted complaint No. 02NO-16-R4. In response 1o the
complaint, EPA initiated an investigation of GDA’s compliance with Titte VI and the
EPA yegulation at 40 C.F.R. Part 7. The Agreement herein relates to the resolution of the
issue that EPA accepted for investigation in this matter, that GDA’s operation of its
Worker Protection Standards Program (WPS) promulgated under the Federal Insecticide,
Fungicide and Rodenticide Act (FIFRA), 7 U.8.C. § 136w discriminated against limited
English proficient (LEP) workers, including Latino workers, on the basis of national
origin.

We understand that FPA Region 4 is working with GDA regarding compliance with the
WPS unrelated to making the program accessible to limited English proficient
communities. This Agreement does not address the efforts undertaken by Region 4 on
those substantive WPS issues.

In addition, during the course of the investigation, EPA ECRCO reviewed the
requirements of 40 C.F.R, Patt 7, Subpart D that are foundational elements of 2
recipient's non-discrimination program and are required for all recipient programs and
activities. These include; the designation of at least one person to coordinate its efforts
to comply with its non-discrimination obligations ander 40 C.F.R. § 7.85(g); adoption of
prievance procedures that assure the prompt and fair resolution of complaints alleging
civil rights violations under 40 C.F.R. § 7.90; and, continuing notice of non-
discrimination under 40 C.F.R. § 7.95.

. SPECIFIC GDA COMMITMENTS

GDA agrees to undertake the following commitments and non-discrimination
procedural safeguards.

Tt is ECRCO’s understanding that GDA. is in the process of reviewing the non-discrimination
procedural safeguards and taking steps to bring its program into compliance within the
timeframe set out below:

1. Access for Persons with Limited-English Proficiency:

a. GDA will develop, publish, and implement written procedures to ensure
meaningful access to all of GDA’s programs and activities by all persons,
including access by LEP individuals and individuals with disabllitics.

b. GDA will canduet the appropriate analysis described in EPA’s LEP Guidance
found at 69 FR 35602 (June 25, 2004) and hitp://www.lep.gov to determine what
language services it may need to provide to ensure that LEP individuals can
meaningfully participate in the process. GDA should develop a language access
plan consistent with the details found in EPA’s training module for LEP.
http:/fwww.epa.gov/civilrights/lepaccess.him

2
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c, Within 120 days of the effective date of this Agreement, GDA will forward to
EPA a final draft of its written procedures to ensure meaningful access to all of
GDA's programs and activities by all persons, including access by persons with
LEP. EPA will review the drafi procedures and provide any comments within 60
days of receipt.

2. Access for Persons with Disabilities:

a. DA will provide at no cost appropriate auxiliary aids and services including, for
example, qualified interpreters to individuals who are deaf or hard of hearing, and
to other individuals as necessary to ensure effective communication or an equal
opportunity to participate fully in the benefits, activities, programs and services
provided by GDA in a timely manner and in such a way as to protect the privacy
and independence of the individual.

b, Within 120 days of the effective date of this Agreement, GDA will forward to
EPA a final drafk of its written procedures to ensure meaningful access to afl of
GDA's programs and activities by persons with disabilities, EPA will review the
draft procedures and provide any comments within 60 days of receipt.

3. Notice of Non-Discrimination under the Federal Non-Discrimination Statutes®

a. GDA will post a notice of non-discrimination on the GDA website and in general
publications that are distributed to the public. In order to ensure effective
communication with the public, GDA will ensure that ils notice of non-
discrimination is accessible to LEP individuals and individuals with disabilities.

b. The notice will contain, at a minimum, the following statements:

i, GDA does not discriminate on the basis of race, color, national origin,
disability, age, or sex in the administration of its programs or activities, as
required by applicable laws and regulations.

ii. GDA is responsible for coordination of compliance efforts and receipt of
inquiries concerning non-discrimination requirements of 40 C.I.R. Part 7
(Non-discrimination in Programs or Activities Receiving Federal
Assistance from the Environmental Protection Agency), including Title VI

2 Title V1, Seation 504 of the Rehubilitation Act of 1973, the Age Discrimination Act of 1975, Section |3 of Federal
Water Pollution Control Act of 1972, aud Title [X of the Education Amendiments of 1972 (hersinafter reforred to
collectively as the federal non-discrimination stututes),
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of the Civil Rights Act of 1964, as amended; Section 504 of the
Rehabilitation Act of 1973; the Age Discrimination Act of 1975, Title IX
of the Education Amendments of 1972, and Section 13 of the Federal
Water Pollution Control Act Amendments of 1972.

ili. If you have any questions aboul this notice or any of GDA’s non-
discrimination programs, policies or procedures, you may contact:

[GDA to INSERT NAME]

Georgia Department of Agricullure

19 Martin Luther King Jr. Drive, S.W.
Atlanta, Georgia 30334-4201

Email address: [insert]

iv. Il you believe that you have been discriminated agdinst with respect to a
GDA program or activity, you may contact the Non-Discrimination
Coordinator identified above or visit our website at
ttlevifaur.peorgia,poy or call 404-586-1152, to learn how and where 1o
file a complaint of discrimination,

c. Within 30 days of the effective date of this Agreement, GDA will publish its
notice of non-discrimination on its website as specified above. GDA will begin
publishing its notice of non-discrimination in general publications that are
distributed to the public within 180 days of the effective date of this Agreement.

4, Grievance Procedures for Complainis filed under the Federal Non-Discrimination
Statutes

a. GDA will ensurc that it has widely and prominently published its grievance
procedures to process discrimination complaints filed under federal non-
discrimination statutes, and will review them annually to ensure that they remain
up to date, in publication at all times, and prominently online, to allow for prompt
and appropriate handling of those discrimination complaints.

b. The grievance procedures will al a minimum address the following:

i, Clearly identify the Non-Discriminator Coordinator, including contact
information; '

ii. Explain the role of the Non-Discrimination Coordinator relative 1o the
coordination and oversight of the grievance procedures;

jii. State who may file a complaint under the procedures;
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v, Describe the grievance process;

v. Explain that an appropriate, prompt and impartial investigation of any
allegations filed under federal non-discrimination statutes will be
conducted;

vi, State that the preponderance of the evidence standards will be applied
cduring the analysis of the complaint;

vii. Contain assurances that retaliation is prohibited and that claims of
retaliation will be handled promptly if it occurs;

viii. State that wiltten notice will be promptly provided about the outcome of
the investigation, including whether discrimination is found and the
description of the investigation process.

¢. Within 120 days of the effective date of thiz Agreement, GDA will forward to
BCRCO a final draft of its grievance procedures for review. BCRCO will review
the draft procedures and provide any comments within 60 days of receipt.

5. Designation of @ Non-Discrimination Coordinator

a. GDA will ensure that it has designated at least one Non-Disorimination
Coordinator to ensurs GDA’s compliance with the federal nou-discrimination
statutes,

b. GDA will ensure the notice and the grievance procedure that it widely publishes
containg the title, email address, telephone number, and other contact information
of the Non-Discrimination Coordinator. GDA will explain the responsibilities of
the Non-Discrimination Coordinator in its grievance procedures adopted purswant
to Section 1], Paragraph ¢, {ii of this Agreement.

¢, GDA will ensure that the Non-Discrimination Coordinator’s responsibilities
include the following:

i. Providing information to individuals internally and exfernally regarding
their right to services, aids, benefits, and participation in any GDA
program or activity without regard to their race, national origin, color, sex,
disabitity, age or prior opposition to discrimination,

ii. Providing notice of GDA’s grievance process and the ability to file a
discrimination complaint with GDA.,
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ifi, Maintaining grievance policies and procedures or mechanisms (e.g., an
investigation manoal) to ensure that all discrimination complaints filed
with GDA under federal non-discrimination statutes are processed
promptly and appropriately and that meaningful access is provided for
persons with LEP and disabilities to GDA programs and activities,

iv, Ensuring the tracking of all discrimination complaints filed with GDA
under federal fion-discrimination statutes includibg any patterns or
systemic problems.

v. Conducting a semiannnal review of all discrimination complaints filed
with the GDA Non-Discrimination Coordinator under federal non-
discrimination statutes and/or any other complaints independently
investigated by GDA in order to identify and address sny patterns or
systemic problems,

vi. Informing GDA staff regarding the GDA's obligations to comply with
federal non-discrimination statutes and serve as a resource on such issues,

vii. Ensuring that complainants ave updated on the progress of their
discrimination complaints filed with GDA under federal non-
discrimination stetutes and are prompily informed as to any
determinations made.

viji. Periodically evaluating the efficacy of GDA's efforts to provide services,
aids, benefits, and participation in any GDA program or activity without
regard to race, national origin, color, sex, disability, age or prior
opposition fo discrimination.

ix. Ensuring appropriate training in the formal and informal processes
available to resolve complaints filed under federal non-discrimination
statutes.

%, Providing or proeuring appropriate services to ensure GDA employees are
appropriately trained on GDA non-discrimination policies and procedures,
as well as the nature of the federal non-discrimination obligations.

d. The Non-Discrimination Coordinator will not have other responsibilities that

ereate a conflict of interest (e.g., serving as the Non-Discrimination Coordinator
as well GDA legal advisor or representative on civil rights issues).
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e. Within 60 days ofthe effective date of this Agreement, GDA will have designated

a Non-Discrimination Coordinator and provided appropriate public notice of such
as specified above.

Within 30 days of appointment of a Non-Discrimination Coordinator, GDA will
forward to ECRCO proof that it has designated a Nopn-Diserimination Coordinator
and that the Non-Discrimination Coordinator has assumed the responsihilities
identified in subsection 5(c) above. As proof, ECRCO will aceept from GDA a
signed statement from the incumbent acknowledging the Non-Discrimination
Coordinalor responsibilities as outlined in subsection 5(c) above, jogether with a
sipned statement from GDA that it has (1) designsted the identified incumbent as
the Non-Discrimination Coordinator and that it will (2) oversee the Non-
Discrimination Coordinator's responsibilities,

6. Public Participation

a. BCRCO recognizes that GDA does not currently administer an environmental

permifting program which implicates EPA ECRCO’s Public Pasticipation
Guidance found at 71 FR 14,207, 14,210 (March 21, 2006). However, should
GDA administer such a program in the future, GDA will implement a public
involvement process that is available to all persons regardiess of race, color,
national origin (including LEP), age, disability, and sex; and will develop and
implement a public participation policy that contains the following:

i, An overview of the Recipient's plan of action for addressing the
community's needs and concerns;

. A description of the historical and demographic background of the
comimunity to be included in the public participation process;

ili. A contact list of agency officials with phone numbers and email addresses
to allow the public to communicate via phone or internet;

iv. A detailed plan of action (outreach activities) Reciplent will take 10
address concerns;

v. A contingency plan for unexpected events;
vi. Location(s) where public meetings may be held; and

vil, Contact names for oblaining language assistance services for LEP persons,
including, translation of documents and/or interpreters for meetings;
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vili. Appropriate local media contacts (based on the culture and linguistic
needs of the community); and

ix. Location of the information repository,

b. Should GDA begin administering environmental petmitting programs, within 120

days of doiug so GDA will forward to EPA a final draft of its public participation
process/procedures for review. EPA will review the draft process/procedures and
provide any comments within 60 days of receipt.

7. Training

Iv.

ba

a, Within 90 days after implementing the deliverables identified in this Agreement,

including folfilling the requivements for a Non-Discrimination Coordinator, Non-
Discrimination Notice, Grievance Provedures, and Public Participation
Process/Procedures, GDA will certify that all appropriate staff have been trained
on these processes and procedures and on the nature of the federat non-
discrimination obligations.

Within (20 days after exectition of this Agreement, GDA also will have a plan in
place to ensure that such training is a routine part of annual or refresher training to
appropriate staff,

GENERAL

In consideration of GDA’s implementation of commitments and actions described
in Section Il of this Agreement, EPA will end its investigation of the complaint
No. 02ZNO-16-R4 and not issue a decision containing findings on the merits of the
complaint.

EPA will monitor the implementation of the commitments in this Agreement fo
ensure they are fully implemented. Once the terms of this Agreement are
satisfied, EPA will issue a letter documenting closure of its monitoring actions in
complaint No. 02NQ-16-R4 and closure of the complaint as of the date of that

latier.

EPA will, upon request, provide technical assistance to GDA. regarding any of the
civil rights obligations previcusly referenced.

EPA will review and provide feedback about any documentation submitted by
GDA demonstrating completion of each commitment (e.g., evidence of
publication of the designation of the Non-Discrimination Coordinator) and will
provide an agsessment as to whether the documentation satisfies the commitment.
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V.

VL

GDA will report the completion of each commitment jdentified under Section 111,
consistent with the timeframes in Section 111, by certified mail 1o the Director,
EPA Qffice of Civil Rights (Mail Code 1201A), 1200 Pennsylvania Avenue
N.W., Washington D.C. 20460, within 30 days of the completion by GDA of each
comniitment.

COMPUTATION OF TIME AND NOTICE

Asused in this Agreement, "day” shall mean a calendar day. In computing any
period of time under this Agreement, where the last day would fall on a Saturday,
Sunday, or federal holiday, the petiod shail run vntil the close of business of the
next working day.

Service of any documents required by this Agreement shall be made personally,
by certified mail with return receipt requested, ot by any reliable commercial
delivery service that provides written verification of delivery,

Documents submitted by GIDA to EPA shall be sent to the Director, U.S, EPA
Office of Civil Rights (Mail Code 1201A), 1200 Pennsylvania Avenue N.W.,
Washington D,C. 20460.

Documents submitted by EPA to GDA shall be sent to the Georgia Department of

Agriculture, Legal Services Division, 19 Martin Luther King, Jr, Drive, 8.W.,
Atlanta, Georgia 30334,

EFFECT OF THE AGREEMENT

. GDA understands that by signing this Agreement, it agrees to provide data and other

information in a timely manner in accordance with the reporting requirements of this
Agrecment. Further, GDA understands that during the monitoring of this Agreement,
if necessary, EPA may visit GDA, interview staff, and request such additional reports
or data as are necessary for EPA to determine whether GDA has fulfifled the terms of
this Agreement and is in compliance with the EPA regulation implementing the
federal non-discrimination requirements in 40 C.F.R Part 7, which were at issue in
this case,

. GDA understands that EPA will close its monitoring of this Agreement when EPA

determines that GDA has fully implemented this Agreement and that a failre to
satisfy any term in this agreement may resull in EPA re-opening the investigation.

, If either Party desives to modify any pertion of this Agreement becanse of changed

conditions making performanece impractical or impossible, or due to material change
to GDA’s program or authorities, or for other good cause, the Party seeking a
modification shall promptly notify the other in writing, setting forth the facts and
circumstance justifying the proposed modification. Any modification(s) to this
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Agreement shall take effect only upon wrilfen agreement by the Commissioner of
GDA and the Director of EPA.

4, This Agreement constitutes the enlire Agreement between GDA and EPA reparding
the matters addressed herein, and no other statement, promise, or agreement, made by
any other person shall be construed to change any commitment or ferm of this
Agreement, except as specifically agreed to by GDA and EPA in accordance with the
provisions of Section VI, Paragraph ¢ above,

5. This Agreement does not affect GDA's conlinuing responsibility to comply with Title
V1 or other federal non-discrimination laws and the EPA’s regulation at 46 CFR Part
7, including § 7.85, nor does it affect EPA's investigation of any Title V{ or other
federal civi] rights complaints or address any other matter not covered by this
Apreement.

6. The effeetive date of this Agreement is the date by which both Parties have signed the
Agreement, This Agreement may be signed in counterparts. The Commissioner in
his capacity as an official of GDA, has the authority to enter into this Agreement for
purposes of carrying out the activities listed in these paragraphs. The Director of

ECRCQO has the authority to enter into this Agreement,
7/3% /

(Date)

On behalf of the/Georgia D¥partiplent of Agriculture,

Gary W, Blifcy '
Commissioner,
Georgia Department of Agriculture

On behalf of the U.8. Environmental Protection Agency,

A DA 4-6-20/7

Lilian’8, Dorka (Date)

Director,
External Civil Rights Compliance Office, Office of General Counsel
U.S. Environmental Protection Agency

ED_002718_00002273-00012






EPA-HQ-2017-011518

Message

From: Mercado-Spencer, Solimar [smercado-spencer@glsp.org]

Sent: 5/7/2018 1:32:11 PM

To: Peterson, Samuel [Peterson.Samuel@epa.gov]

CC: Rhines, Dale [rhines.dale@epa.gov]; McGhee, Debra [mcghee.debra@epa.gov]
Subject: RE: GDA Language Access Plan

Good Morning, Mr. Peterson:

I am not available to participate in a call tomorrow. I can be available this Friday (May 11™) or next Tuesday
(May 15).

Thank you.

Solimar Mercado-Spencer
Senior Staff Attorney
Farmworker Rights Division
Georgia Legal Services

104 Marietta St., NW #250
Atlanta, GA 30303

Tel. 404-463-1633
Smercado-spencer(@glsp.org

From: Peterson, Samuel <Peterson.Samuel@epa.gov>

Sent: Friday, May 04, 2018 4:14 PM

To: Mercado-Spencer, Solimar <smercado-spencer@glsp.org>

Cc: Rhines, Dale <rhines.dale@epa.gov>; McGhee, Debra <mcghee.debra@epa.gov>
Subject: GDA Language Access Plan

Good afternoon Ms. Mercado-Spencer,

EPA/ECRCO would like to invite you to participate in a discussion regarding the Georgia Department of Agriculture
Resolution Agreement.

The conversation will specifically cover the status of the GDA Language Access Plan (LAP) for Persons with Limited
English Proficiency.

The LAP has been posted to the GDA website and can be accessed at: http://www.agr.georgia.gov/title-vi.aspx

The telephone conversation is being scheduled to take place on Tuesday, May 8, 2018 from 3:00 PM until 4:00 PM EST.

the call-innumberis: | Conference Line/Code / Ex. 6

Please reply confirming your availability to participate in this discussion.

Thank you for your continued cooperation.
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Regards,

Samuel Peterson,

Equal Opportunity Investigator

U.S. Environmental Protection Agency

Office of General Counsel/External Civil Rights Compliance Office
1200 Pennsylvania Avenue, N.W.

Mail Code 2310A

Washington, DC 20460

(202) 564-5393

peterson.samuel@®epa.gov

ED_002718_00002283-00002






EPA-HQ-2017-011518

Message

From: Peterson, Samuel [Peterson.Samuel@epa.gov]

Sent: 5/4/2018 8:13:58 PM

To: smercado-spencer@glsp.org

CC: Rhines, Dale [rhines.dale@epa.gov]; McGhee, Debra [mcghee.debra@epa.gov]
Subject: GDA Language Access Plan

Good afternoon Ms. Mercado-Spencer,

EPA/ECRCO would like to invite you to participate in a discussion regarding the Georgia Department of Agriculture
Resolution Agreement.

The conversation will specifically cover the status of the GDA Language Access Plan (LAP) for Persons with Limited
English Proficiency.

The LAP has been posted to the GDA website and can be accessed at: http://www.agr.georgia.gov /title-vi.aspx

The telephone conversation is being scheduled to take place on Tuesday, May 8, 2018 from 3:00 PM until 4:00 PM EST.

he cail-nvumberis: . Conference Line/Code / Ex. 6

Please reply confirming your availability to participate in this discussion.
Thank you for your continued cooperation.

Regards,

Samuel Peterson,

Equal Opportunity Investigator

U.S. Environmental Protection Agency

Office of General Counsel/External Civil Rights Compliance Office
1200 Pennsylvania Avenue, N.W.

Mail Code 2310A

Washington, DC 20460

(202) 564-5393

peterson.samuel@epa.gov
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Message

From: Dorka, Lilian [Dorka.Lilian@epa.gov]

Sent: 7/6/2017 8:32:07 PM

To: Mercado-Spencer, Solimar [smercado-spencer@glsp.org]

CC: titlevi@agr.georgia.gov; Peterson, Samuel [Peterson.Samuel@epa.gov]; Temple, Kurt [Temple.Kurt@epa.govl;
McGhee, Debra [mcghee.debra@epa.gov]; Biffl, Betsy [Biffl.Betsy@epa.gov]; Goerke, Ariadne
[Goerke.Ariadne@epa.gov]

Subject: RE: GLSP's Comments on GDA's Draft Language Access Plan

Thank you Ms. Mercado-Spencer. We will review your letter and respond as soon as possible. Lilian

From: Mercado-Spencer, Solimar [mailto:smercado-spencer@glsp.org]
Sent: Thursday, July 6, 2017 3:08 PM

To: Dorka, Lilian <Dorka.Lilian@epa.gov>

Cc: titlevi@agr.georgia.gov

Subject: GLSP's Comments on GDA's Draft Language Access Plan

Good Afternoon, Ms. Dorka and Ms. Evans:

Please see the attached correspondence.

Best Regards,

Solimar Mercado-Spencer
Senior Staff Attorney
Farmworker Rights Division
Georgia Legal Services

104 Marietta St., NW #250
Atlanta, GA 30303

Tel. 404-463-1633

Fax: 404-463-1623
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Message

From: | Citizen Name / Ex. 6 i Parsonal Email | EX. 6 |
Sent: 9/18/2017 11:11:31 PM

To: McGhee, Debra [mcghee.debra@epa.gov]
Subject: An update

The fracking site I was hoping you could help me with has started drilling (3wells) today . So all the
time you were working on my case would not have been done in time . It looks like it will be over for me
. I thank you for your help! They were supposed to start the drilling in December .

Thanks again. (b) (6) Privacy

Sent from my 1iPhone
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Message

From: | Citizen Name / Ex. 6

Sent: 9/18/2017 5:36:14 PM

To: Khan, Zahra [Khan.Zahra@epa.gov]

CC: Temple, Kurt [Temple.Kurt@epa.gov]; McGhee, Debra [mcghee.debra@epa.gov]; Farrell, Ericka
[Farrell.Ericka@epa.gov]

Subject: RE: EPA File Nos: 07R-17-R7 and 08R-17-R7

Hello,

Would vou provide me with an update.
Thank you,

Dennis

. Citizen Name / Ex. 6
SO B PUBTE RS

City of Grandview

Grandview, Missouri 64030
{816)316-4855

From: Khan, Zahra [mailto:Khan.Zahra@epa.gov]
Sent: Thursday, June 08, 2017 10:49 AM

To: [ Citizen Name / Ex. 6

Cc: Temple, Kurt <Temple. Kurt@epa.gov>; McGhee, Debra <mcghee.debra@epa.gov>; Farrell, Ericka
<Farrell.Ericka@epa.gov>

Subject: RE: EPA File Nos: 07R-17-R7 and 08R-17-R7

......................... -

Good morning, I\if_“_‘j‘j_"__’f_"_’_‘f_fff_-_‘_‘_i Thank you for your inquiry. | have completed the jurisdictional analysis of your case and it

is presently being reviewed by my managing colleagues. You will be hearing from us shortly. Please feel free to email me
if you have any questions.

Zahra Khan

From: Dennis Randolph [mailto:drandolph@erandview.orgl
Sent: Thursday, June 08, 2017 11:25 AM

To: Khan, Zahra <Khan.Zabra@@eps. gov>

Subject: RE: EPA File Nos: 07R-17-R7 and 08R-17-R7

Hello,

| just wanted to follow up and determine the status of our case. | have been away from my office on personal business
since our last conversation and am trying to catch up. The last time we spoke | believe we were waiting on a review of a
response letter and wanted to determine what the schedule for that review might be.

| appreciate your help in this matter.

Dennis
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Dennis Randolph
Puh
TE163164855

(b) (6) Privacy

RANDVIEW

S famnoraoa Xl SRR

From: Khan, Zahra [mailio:kKhan Zabra@epa.aov]

Sent: Wednesday, March 08, 2017 3:48 PM

To""""Citizen Name / Ex. 6 |
TR, TDRONE T Er e Y IcRy T

Subject: EPA File Nos: 07R-17-R7 and 08R-17-R7

Dear Mr_ Citizen Name / Ex. 6

I am following up on my phone call today regarding scheduling a discussion of your
correspondence involving Missouri Department of Natural Resources and City of Kansas City, Missouri-
Health Department. I would like to obtain additional information in order to determine whether the External
Civil Rights Compliance Office has jurisdiction to investigate your case. Please contact me as soon as
possible and we can schedule a time that is convenient for you. I look forward to hearing from you. Thank
you!

Sincerely,
Zahra Khan

Attorney-Advisor
(202)564-0460
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Message

From: | Citizen Name / Ex. 6

Sent: 9/14/2017 7:39:41 PM

To: McGhee, Debra [mcghee.debra@epa.gov]

Subject: | am sorry to hear you can not help me . | was under the impression that you would forward my paperwork to

another agency that could help me . They are going to drill 3 wells at the site that will increase my chances of getting
harmed by their chemica...

Sent from my iPhone
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Appointment

From: Peterson, Samuel [Peterson.Samuel@epa.gov]

Sent: 3/15/2017 5:45:56 PM

To: Temple, Kurt [Temple.Kurt@epa.gov]; smercado-spencer@glsp.org; McGhee, Debra [mcghee.debra@epa.gov]
Subject: Agreement Between Georgia Department of Agriculture and U.S. EPA (02-16-R4)

Location: DCRoomARN2528/DC-ARN-OCR-Rooms

Start: 3/21/2017 3:30:00 PM

End: 3/21/2017 4:00:00 PM

Show Time As: Tentative

Regarding this Telephone Conference, ECRCO will telephone Solimar Mercado-Spencer, GLSP at {404) 463-1633 at 10:30
AM, Tuesday, March 21, 2017.
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Message

From: Mercado-Spencer, Solimar [smercado-spencer@glsp.org]

Sent: 5/8/2018 2:06:00 PM

To: Peterson, Samuel [Peterson.Samuel@epa.gov]

CC: Rhines, Dale [rhines.dale@epa.gov]; McGhee, Debra [mcghee.debra@epa.gov]
Subject: RE: GDA Language Access Plan

Thank you. Tuesday at 2PM works for me. Talk to you then.

From: Peterson, Samuel <Peterson.Samuel@epa.gov>

Sent: Tuesday, May 08, 2018 9:13 AM

To: Mercado-Spencer, Solimar <smercado-spencer@glsp.org>

Cc: Rhines, Dale <rhines.dale@epa.gov>; McGhee, Debra <mcghee.debra@epa.gov>
Subject: RE: GDA Language Access Plan

Good morning Ms. Mercado-Spencer,
Thank you for your reply; consistent with the times that you have expressed your availability, | would like to reschedule
the telephone conversation to discuss the GDA web-posted Language Access Plan for Tuesday, May 15, 2018, from 2:00

PM until 3:00 PM EST.

The meeting contact information remains the same:

Conference Line/Code / Ex. 6

Please confirm your availability for this meeting.
Again, than you.

Regards,

Samuel Peterson,

Equal Opportunity Investigator

U.S. Environmental Protection Agency

Office of General Counsel/External Civil Rights Compliance Office
1200 Pennsylvania Avenue, N.W.

Mail Code 2310A

Washington, DC 20460

(202) 564-5393

peterson.samuel@®epa.gov

From: Mercado-Spencer, Solimar [mailto:smercado-spencer@glsp.org]

Sent: Monday, May 07, 2018 9:32 AM

To: Peterson, Samuel <Peterson.Samusl@epa.sov>

Cc: Rhines, Dale <rhines.dale@epa.gov>; McGhee, Debra <mcghee. debra®epa.gow>
Subject: RE: GDA Language Access Plan

Good Morning, Mr. Peterson:
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I am not available to participate in a call tomorrow. I can be available this Friday (May 11" or next Tuesday
(May 15).

Thank you.

Solimar Mercado-Spencer
Senior Staff Attorney
Farmworker Rights Division
Georgia Legal Services

104 Marietta St., NW #250
Atlanta, GA 30303

Tel. 404-463-1633
Smercado-spencer@glsp.org

From: Peterson, Samuel <Psterson. Samusii@ena.govs

Sent: Friday, May 04, 2018 4:14 PM

To: Mercado-Spencer, Solimar <smercado-spencer@elsp.org>

Cc: Rhines, Dale <rhines.dale@epa.gov>; McGhee, Debra <moghes debra®epa.gov>
Subject: GDA Language Access Plan

Good afternoon Ms. Mercado-Spencer,

EPA/ECRCO would like to invite you to participate in a discussion regarding the Georgia Department of Agriculture
Resolution Agreement.

The conversation will specifically cover the status of the GDA Language Access Plan (LAP) for Persons with Limited
English Proficiency.

The LAP has been posted to the GDA website and can be accessed at: hitp://www.agr.georgia.gov/title-vi.aspx

The telephone conversation is being scheduled to take place on Tuesday, May 8, 2018 from 3:00 PM until 4:00 PM EST.

The Call-In Number .s Conference Line/Code / Ex. 6

Please reply confirming your availability to participate in this discussion.
Thank you for your continued cooperation.

Regards,

Samuel Peterson,

Equal Opportunity Investigator

U.S. Environmental Protection Agency

Office of General Counsel/External Civil Rights Compliance Office
1200 Pennsylvania Avenue, N.W.

Mail Code 2310A
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Washington, DC 20460
(202) 564-5393
peterson.samuel@epa.gov
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Appointment

From: Peterson, Samuel [Peterson.Samuel@epa.gov]

Sent: 3/10/2017 3:55:44 PM

To: Temple, Kurt [Temple.Kurt@epa.gov]; McGhee, Debra [mcghee.debra@epa.gov]; smercado-spencer@glsp.org
Subject: Teleconference to discuss Georgia Department of Agriculture Informal Resolution Agreement

Location: DCRoomARN2528/DC-ARN-OCR-Rooms

Start: 3/17/2017 3:00:00 PM

End: 3/17/2017 3:30:00 PM

Show Time As: Tentative

Teleconference to Discuss the Georgia Department of Agriculture (GDA) Informal Resolution Agreement with the
Georgia Legal Services Program.

Friday, March 17, 2017 from 11:00 AM until 11:30 AM.

ECRCO will call Solimar Mercado-Spencer, Senior Attorney, Georgia Legal Services at (404) 463-1633.
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Message

From: Peterson, Samuel [Peterson.Samuel@epa.gov]

Sent: 5/8/2018 1:12:54 PM

To: Mercado-Spencer, Solimar [smercado-spencer@glsp.org]

CC: Rhines, Dale [rhines.dale@epa.gov]; McGhee, Debra [mcghee.debra@epa.gov]
Subject: RE: GDA Language Access Plan

Good morning Ms. Mercado-Spencer,

Thank you for your reply; consistent with the times that you have expressed your availability, | would like to reschedule
the telephone conversation to discuss the GDA web-posted Language Access Plan for Tuesday, May 15, 2018, from 2:00
PM until 3:00 PM EST.

The meeting contact information remains the same:

Conference Line/Code / Ex. 6

Please confirm your availability for this meeting.
Again, than you.

Regards,

Samuel Peterson,

Equal Opportunity Investigator

U.S. Environmental Protection Agency

Office of General Counsel/External Civil Rights Compliance Office
1200 Pennsylvania Avenue, N.W.

Mail Code 2310A

Washington, DC 20460

(202) 564-5393

peterson.samuel@epa.gov

From: Mercado-Spencer, Solimar [mailto:smercado-spencer@glsp.org]

Sent: Monday, May 07, 2018 9:32 AM

To: Peterson, Samuel <Peterson.Samuel@epa.gov>

Cc: Rhines, Dale <rhines.dale@epa.gov>; McGhee, Debra <mcghee.debra@epa.gov>
Subject: RE: GDA Language Access Plan

Good Morning, Mr. Peterson:

I am not available to participate in a call tomorrow. I can be available this Friday (May 11") or next Tuesday
(May 15).

Thank you.

Solimar Mercado-Spencer
Senior Staff Attorney
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Farmworker Rights Division
Georgia Legal Services

104 Marietta St., NW #250
Atlanta, GA 30303

Tel. 404-463-1633
Smercado-spencer@glsp.org

From: Peterson, Samuel <Psterson.Samusl@ena.gov>

Sent: Friday, May 04, 2018 4:14 PM

To: Mercado-Spencer, Solimar <smercado-spencer@slsn.org>

Cc: Rhines, Dale <rhines.dale@ena.gov>; McGhee, Debra <micghee. debra@epa.gov>

Subject: GDA Language Access Plan

Good afternoon Ms. Mercado-Spencer,

EPA/ECRCO would like to invite you to participate in a discussion regarding the Georgia Department of Agriculture
Resolution Agreement.

The conversation will specifically cover the status of the GDA Language Access Plan {LAP) for Persons with Limited
English Proficiency.

The LAP has been posted to the GDA website and can be accessed at: http://www.agr.georgia.gov/title-vi.aspx

The telephone conversation is being scheduled to take place on Tuesday, May 8, 2018 from 3:00 PM until 4:00 PM EST.

Conference Line/Code / Ex. 6

Please reply confirming your availability to participate in this discussion.

Thank you for your continued cooperation.

Regards,

Samuel Peterson,

Equal Opportunity Investigator

U.S. Environmental Protection Agency

Office of General Counsel/External Civil Rights Compliance Office
1200 Pennsylvania Avenue, N.W.

Mail Code 2310A

Washington, DC 20460

(202) 564-5393

peterson.samuel@®epa.gov
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Message

From: McGhee, Debra [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=MCGHEE, DEBRA]

Sent: 11/1/2017 4:25:52 PM

To: i Ex. 6/ Ex. 7(c) - Privacy |

CC: Harrison, Brenda [Harrison.Brenda@epa.gov]

Subject: Emailing - 2Q_1_Z;;L_;;Q_l__i;;::;:;'%;}'(;f';;i";;;;'g re Rejection and Referral of Admin Complaint 11U-16-r4.pdf

Attachments: 2017.11.01 Ex.6/Ex.7(c) - Privacy i Rajeetion and Referral of Admin Complaint 11U-16-r4.pdf

Dear] Ex. 6/Ex. 7(c) - Privacy {—

Attached please find the EPA’s response to your complaint filed with us on February 4, 2016. Thank you for your
interest in civil rights compliance.

Sincerely,

Debra . McGhee

Team Lead
External Civil Rights Compliance Office

Office Phone: 202-564-4646
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§ % UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
5 N WASHINGTON, D.C. 20460

November 1, 2017

In Reply Refer to:
EPA No: 11U-16-R4

Personal Matters / Ex. 6

Re:  Rejection and Referral of Administrative Complaint

I?emi Personal Matters / Ex. 6 E

On February 4, 2016, the U.S. Environmental Protection Agency (EPA), External Civil Rights
Compliance Office (ECRCO) received a complaint alleging that you and vour daughter had been
harmed by contaminated well water at your home in North Carolina. Because vour complaint
was submitted to ECRCO it was evaluated to determine whether you had alleged a violation of
Title V1 of the Civil Rights Act of 1964, Section 504 of the Rehabilitation Act of 1973, or one of
the other civil rights statutes ECRCO enforces as implemented by the FPA’s nondiscrimination
regulation (see 40 C.F.R. Part 7, Subpart C). ECRCO has determined that it cannot accept this
administrative complaint for investigation because it does not meet the jurisdictional
requirements deseribed in EPA’s nondiserimination regulation.

Pursuant to EPA’s nondiserimination regulation, ECRCO conducts a preliminary review of
administrative complaints to determine acceptance, rejection, or referral to the appropriate
Federal agency, See 40 C.F.R. § 7.120(d)X1). To be accepted for investigation, a complaint must
meet the jurisdictional requirements described in the EPA’s nondiscrimination regulation, First,
the complaint must be in writing. See 40 C.F.R. § 7.120(b)X1). Second, it must describe an
atleged discriminatory act that, if true. may violate the EPA’s nondiscrimination regulation (i.e.,
an alleged discriminatory act based on race, color, national origin, sex, age, or

disability). Jd. Third. it must be filed within 180 days of the alleged discriminatory act, See 40
CER § 7.120(b}2). Finally, the complaint must be filed against an applicant for, or recipient
of, EPA financial assistance that allegedly committed the discriminatory act. See 40 C.F.R.

§ 7.15.

After careful consideration, the ECRCO has determined that it must reject this complaint for
investigation because Duke Power company, against which the complaint would have been filed,
is not a recipient of. or an applicant for, EPA funding. In addition, the complaint does not state
that the allegedly discriminatory act giving rise to the complaint was based on race, color,
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Personal Matters / Ex. 6 Page 2

national origin, sex, age or disability. Accordingly, the ECRCQ is closing this case as of the date
of this letter,

The EPA would, however, like to speak to you about the problems you are having with your well
water. Below you will find the name of an individual working in our Atlanta office who may be
able to suggest possible strategies for resolving vour situation. 1If vou wish to discuss the safety
of your well water with an EPA official, please call:

Robert Olive

Grants and Drinking Water Protection Branch
LS. EPA, Region 4

61 Forsyth Street, SW

Atlanta, GA 30303

Phone: 404-562-9423,

Email: Qlive. Robertiwepa.goy

We are sorry that we are unable to assist you. If you have any questions about this letter, please

contact Debra MeGhee, Team Lead, at (202) 364-4646, by e-mail at moghee.debrag@epa.gov or
by mail at U.S. EPA, Office of General Counsel, External Civil Rights Compliance Office, Mail
Code 2310A. 1200 Pennsylvania Avenue, N.W., Washington, D.C. 20460,

§
Dale Rbiffes”
Deputy Director

External Civil Rights Compliance Office
Office of General Counsel

ee: Kenneth Redden
Acting Associate General Counsel
Civil Rights & Finance Law Office

Kenneth LaPierre

Assistant Regional Administrator
Deputy Civil Rights Official

LIS EPA Region IV
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Appointment

From: McGhee, Debra [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=MCGHEE, DEBRA]

Sent: 10/27/2017 8:53:49 PM

To: Tripathi, Arati [Tripathi.Arati@epa.gov]; O'Lone, Mary [olone.mary@epa.gov]; Rhines, Dale [rhines.dale@epa.gov];
Katsumi Keeler (Keeler . Katsumi@epa.gov) [Keeler.Katsumi@epa.gov]; Arturo Blanco (Blanco.Arturo@epa.gov)
[Blanco.Arturo@epa.gov]; Personal Matters / Ex. 6 :

Subject: FW: ECRCO/Region 6 Discussion on Title VI SWOP Complaint

Attachments: Questions for Board Members.docx; Questions for Katsumi.docx; Questions for Eric Jantz and CP.docx; QUESTIONS
FOR EHD.docx

Location: Conference LmeLﬁl Conference Room: Swordfish on 13th Floor
Start: 10/30/2017 3:00:00 PM
End: 10/30/2017 4:00:00 PM

Show Time As: Tentative

Dear colleagues—I have attached rough drafts of questions to which | think we might seek answers from the two
Recipients and for the Complainant. | envision drafting an RFl which will contain boilerplate and be rather formal after
we have worked on the questions. I’'m sure there are topics | have missed. | apologize for the rough formatting. There
are a lot of materials to go through.

Look forward to talking to you.

From: Tripathi, Arati

Sent: Monday, October 23, 2017 5:35 PM

To: Tripathi, Arati; McGhee, Debra; Keeler, Katsumi; O'Lone, Mary; Robinson, Jeffrey; Blanco, Arturo
Subject: ECRCO/Region 6 Discussion on Title VI SWOP Complaint

When: Monday, October 30, 2017 10:00 AM-11:00 AM (UTC-06:00) Central Time (US & Canada).
Where: Conference Line; conerence Linecoce ex.6 {Conference Room: Swordfish on 13th Floor

For people joining the call by phone, dial conference Lineicoce 1£x.6 it 0 join the conference line. For people in the Region, |
reserved the Swordfish conference room on the 13" floor.

The purpose of this meeting is to discuss:
1) the recent comments from the EHD and Board and where we go from here, and

2) _the request from ElPersonalMatters/Ex.(i-EfOI' an in-person meeting with Acting Regional Administrator Sam Coleman (FYl,

e oo idn’t include Title VI as a topic in his request to Sam, but we expect this to come up during the
discussion, and Sam asked that we explain the Title VI case resolution process to them again)

If you are unable to attend, please let me know and | will look for an alternate time slot.
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Message

From: Mercado-Spencer, Solimar [smercado-spencer@glsp.org]

Sent: 4/23/2018 6:10:45 PM

To: Peterson, Samuel [Peterson.Samuel@epa.gov]

CC: Rhines, Dale [rhines.dale@epa.gov]; Luke W. Connell [lconnell@glsp.org]

Subject: RE: Telephone Conversation re: GDA Resolution Agreement - Tuesday, April 24, 2018 from 3:00 PM until 4:00 PM

EST.

Lam available and will call in tomorrow. Thank vou

Solimar Mercado-Spencer
Senior Staft Attomey
Farmworker Righis Division
Georgia Legal Services

104 Marietta St., NW #2350
Atlanta, GA 30303

Tel, 404-463-1633

From: Peterson, Samuel <Peterson.Samuel@epa.gov>

Sent: Friday, April 20, 2018 4:04 PM

To: Mercado-Spencer, Solimar <smercado-spencer@glsp.org>

Cc: Rhines, Dale <rhines.dale@epa.gov>

Subject: Telephone Conversation re: GDA Resolution Agreement - Tuesday, April 24, 2018 from 3:00 PM until 4:00 PM
EST.

Good afternoon, Ms.

EPA/ECRCO would like to invite you to participate in a discussion regarding the Georgia Department of Agriculture
Resolution Agreement.

There will be a discussion of recent amendments to the Georgia Department of Agriculture/ECRCO Resolution
Agreement regarding EPA File No. 02NQO-16-R4.

The conversation will specifically cover the status of GDA Title VI Program including the Language Access Plan for
Persons with Limited English Proficiency and the Plan for Access to Programs and Activities for Persons with Disabilities.

The telephone conversation is being scheduled to take place on Tuesday, April 24, 2018 from 3:00 PM until 4:00 PM EST.

The Call-ln Numberis: {  Conference Line/Code / Ex. 6

Please reply confirming your availability to participate in this discussion.
Regards,

Samuel Peterson,

Equal Opportunity Investigator

U.S. Environmental Protection Agency
Office of General Counsel/External Civil Rights Compliance Office

ED_002718_00003168-00001





EPA-HQ-2017-011518

1200 Pennsylvania Avenue, N.W.
Mail Code 2310A

Washington, DC 20460

(202) 564-5393
peterson.samuel@epa.gov
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Message

From: Peterson, Samuel [Peterson.Samuel@epa.gov]

Sent: 4/20/2018 8:03:56 PM

To: smercado-spencer@glsp.org

CC: Rhines, Dale [rhines.dale@epa.gov]

Subject: Telephone Conversation re: GDA Resolution Agreement - Tuesday, April 24, 2018 from 3:00 PM until 4:00 PM EST.

Good afternoon, Ms.

EPA/ECRCO would like to invite you to participate in a discussion regarding the Georgia Department of Agriculture
Resolution Agreement.

There will be a discussion of recent amendments to the Georgia Department of Agriculture/ECRCO Resolution
Agreement regarding EPA File No. 02NO-16-R4.

The conversation will specifically cover the status of GDA Title VI Program including the Language Access Plan for
Persons with Limited English Proficiency and the Plan for Access to Programs and Activities for Persons with Disabilities.

The telephone conversation is being scheduled to take place on Tuesday, April 24, 2018 from 3:00 PM until 4:00 PM EST.

The Call-in Number is: Conference Line/Code / Ex. 6

Please reply confirming your availability to participate in this discussion.

Regards,

Samuel Peterson,

Equal Opportunity Investigator

U.S. Environmental Protection Agency

Office of General Counsel/External Civil Rights Compliance Office
1200 Pennsylvania Avenue, N.W.

Mail Code 2310A

Washington, DC 20460

(202) 564-5393

peterson.samuel@epa.gov
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Appointment

From: Nieves-Munoz, Waleska [Nieves-Munoz.Waleska@epa.gov]
Sent: 8/14/2017 3:04:09 PM
To: Nieves-Munoz, Waleska [Nieves-Munoz.Waleska@epa.gov]; Dorka, Lilian [Dorka.Lilian@epa.gov]; Rhines, Dale

[rhines.dale@epa.gov]; McGhee, Debra [mcghee.debra@epa.gov]; Temple, Kurt [Temple.Kurt@epa.gov]; Biffl, Betsy
[Biffl.Betsy@epa.gov]; Johnson, Johahna [lohnson.Johahna@epa.gov]; Hower, Jennifer, NMENV
[Jennifer.Hower@state.nm.us]; Marianne Engelman-Lado [marianne.engelman- Iado@YLSCIinics org]; Yumehiko
Hoshijima [yume.hoshijima@ylsclinics.org]; snovak@earthjustice. org, jismith@earthjustice. org, Personal Matters / Ex. 6 | i
Luis Patino [luis.patino@ylsclinics. org] Personal Matters / Ex. 6 !

CC: juancarlos.borrego@state.nm.us

Subject: Follow Up to Resolution Agreement, Complaint No. 09R-02-R6
Location: DCRoomARN2528/DC-ARN-OCR-Rooms

Start: 8/21/2017 5:00:00 PM

End: 8/21/2017 6:00:00 PM

Show Time As: Busy

Conference Call Number: ! Conference Line/Code | Ex. 6 5
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Message

From: Personal Matters / Ex. 6
Sent: 4/24/2017 1:52:57 AM

To: Temple, Kurt [Temple.Kurt@epa.gov]

Subject: WALKWAY BLOCKED FOR DISABLED

e BLOCK OF MERRIAM LANE, MERIAM KANSAS. CAN YOU SEND THIS EMAIL TO PROPER PEOPLE

Sent from Mail for Windows 10
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Message

From: Dorka, Lilian [Dorka.Lilian@epa.gov]

Sent: 7/20/2017 7:38:32 PM

To: Engelman-Lado, Marianne [marianne.engelman-lado@yale.edu]

CC: John Philo [jphilo@sugarlaw.org]; Suzanne Novak [snovak@earthjustice.org]; Jonathan J. Smith
[iismith@earthjustice.org]; Ben Wedeking [ben.wedeking@ylsclinics.org]; O'Lone, Mary [Olone.Mary@epa.gov];
Temple, Kurt [Temple.Kurt@epa.gov]; Walts, Alan [walts.alan@epa.gov]; Redden, Kenneth
[Redden.Kenneth@epa.gov]; Johnson, Johahna [Johnson.Johahna@epa.gov]; Keeler, Katsumi
[Keeler Katsumi@epa.gov]; Biffl, Betsy [Biffl.Betsy@epa.gov]

Subject: RE: EPA Complaints No. 17RD-16-R5 and 01R-94-R5

Dear Marianne,

I am following up on your email below requesting a copy of MDEQ’s March 6, 2017, letter to ECRCO
“Response to Notice of Preliminary Findings.” Please note that ECRCO would need to respond to that request
under the Freedom of Information Act (FOIA.) Please confirm whether you would like for us to process your
request under FOIA.

Regarding your request for “information you can provide on any policies and procedures applicable to EPA
review of preliminary findings,” I can confirm that neither EPA’s nondiscrimination regulation nor ECRCQO’s
CRM address “review of preliminary findings.” In addition, as your question relates specifically to the Genesee
case, No. 01R-94-RS, I would like to make clear that this case was closed as of January 19, 2017, and remains
closed. For additional clarification, please refer to Footnote 2 of our Resolution/Closure Letter in that case
dated January 19, 2017. I have added the language of Footnote 2 below for your convenience. Thank you and
please let me know if you have any questions.

Lilian

“The preliminary finding is made pursuant to 40 C.I'R. §115(c)(1)(i). Given the age of the facts relied upon to
make this preliminary finding, EPA is not making recommendations pursuant to 40 C.F.R. $§115(c)(1)(ii) which
triggers notification of the recipient of its right to engage in voluntary compliance negotiations under 40 C.F.R.
s115(c)()(iii). However, as explained in this letter, EPA will consider issues related to MDEQ'’s current
public participation process within the context of the pending Flint Complaint (EPA File No. 17RD-16-R5)
which raises similar issues regarding public participation in the current day context. Therefore, this case, 01R-
94-R35, is closed as of the date of this letter and requires no further action.”

From: Engelman-Lado, Marianne [mailto:marianne.engelman-lado@yale.edu]

Sent: Friday, July 7, 2017 5:22 PM

To: Dorka, Lilian <Dorka.Lilian@epa.gov>

Cc: John Philo <jphilo@sugarlaw.org>; Suzanne Novak <snovak@earthjustice.org>; Jonathan J. Smith
<jjsmith@earthjustice.org>; Ben Wedeking <ben.wedeking@ylsclinics.org>; O'Lone, Mary <Olone.Mary@epa.gov>
Subject: EPA Complaints No. 17RD-16-R5 and 01R-94-R5

Dear Lilian,

I’'m writing to follow up on a letter from MDEQ dated June 23, 2017, regarding a request by Citizen Name /Ex. 6 ;4
the St. Francis Prayer Center to be included in discussions between MDEQ and EPA to resolve issues raised in
civil rights complaints that they filed with EPA. (Please find MDEQ’s letter, attached.) MDEQ’s letter
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mentions that MDEQ disagrees with “and has formally responded to” EPA’s preliminary findings in the St.
Francis Prayer Center case on March 6, 2017.

First, complainants seek a copy of MDEQ’s March 6, 2017 formal response to EPA’s preliminary findings.

Second, we would also appreciate any information you can provide on any policies and
procedures applicable to EPA review of preliminary findings. We have reviewed both EPA
regulations at 40 CFR 115, 130, and ECRCO’s Case Resolution Manual, and neither
seems to provide any detail. We would also appreciate hearing back from you or others at
EPA within the next few days, as we are concerned about the timeliness of any follow up
by complainants.

Many thanks,
Marianne

Marianne Engelman Lado
Visiting Clinical Professor of Law
Environmental Justice Clinic

Yale Law School

marianne.engelman-lado@ylsclinics.org

Personal Phone / Ex. 6
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Message

From: Dorka, Lilian [Dorka.Lilian@epa.gov]

Sent: 6/14/2017 9:41:11 PM

To: Engelman-Lado, Marianne [marianne.engelman-lado@yale.edu]

CC: John Philo [jphilo@sugarlaw.org]; Suzanne Novak [snovak@earthjustice.org]; Jonathan J. Smith
[iismith@earthjustice.org]; gretherh@michigan.gov; Ben Wedeking [ben.wedeking@ylsclinics.org]; Temple, Kurt
[Temple.Kurt@epa.gov]; O'Lone, Mary [OLone.Mary@epa.gov]; Goerke, Ariadne [Goerke.Ariadne@epa.gov]; Walts,
Alan [walts.alan@epa.gov]; Keeler, Katsumi [Keeler.Katsumi@epa.gov}]

Subject: RE: EPA Complaints No. 17RD-16-R5 and 01R-94-R5

Hello Ms. Engelman Lado:

Thank you for your email and accompanying letter. We are currently reviewing your correspondence and will

respond as soon as possible.
Sincerely,

Lilian

Lilian Sotolongo Dorka, Esq.

Director, External Civil Rights Compliance Office
EPA, Office of General Counsel

202-564-9649

WJC-N Room 2450

From: Engelman-Lado, Marianne [mailto:marianne.engelman-lado@yale.edu]

Sent: Friday, June 9, 2017 6:27 PM
To: gretherh@michigan.gov; Dorka, Lilian <Dorka.Lilian@epa.gov>

Cc: John Philo <jphilo@sugarlaw.org>; Suzanne Novak <snovak@earthjustice.org>; Jonathan J. Smith

<jjsmith@earthjustice.org>; Ben Wedeking <ben.wedeking@ylsclinics.org>
Subject: EPA Complaints No. 17RD-16-R5 and 01R-94-R5

Dear Ms. Grether & Ms. Dorka:

Attached please find a letter submitted on behalf of

Citizen Name / Ex. 6 ;omplalnant |n

EPA Complaint No. 17RD-16-R5, and the St. Francis Prayer Center, complainant in EPA
Complaint No. 01R-94-R5, to request that they be included in discussions regarding the

development and execution of any resolution of | citzen Nameex.6

5 case and remedies relevant

to the St. Francis Prayer Center case. We urge EPA and MDEQ to recognize the
importance of involving those affected by a resolution agreement in the drafting and
execution of the agreement’s terms and look forward to your response in the coming days.

Sincerely,

Marianne Engelman Lado
Visiting Clinical Professor of Law
Environmental Justice Clinic
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Benjamin Wedeking

Student Clinician

Yale Law School

127 Wall Street

New Haven, CT 06511

(203) 432-2184 .

Personal Phone / Ex. 6 |

aHanne endEimENado@yisclinics.on

John Philo

Executive Director & Legal Director

Sugar Law Center

4605 Cass Ave.

Detroit, Ml 48201 -

Personal Phone / Ex. 6 Lo
WD S U el =W O

Suzanne Novak

Staff Attorney

Jonathan Smith
Associate Attorney
Earthjustice

48 Wall Street, 19™ Floor
New York, NY 10005
(800) 845-7376
snovaki@earthiustice or
damith@earthiustics or
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Message

From: Dorka, Lilian [Dorka.Lilian@epa.gov]

Sent: 7/10/2017 4:00:35 PM

To: Engelman-Lado, Marianne [marianne.engelman-lado@yale.edu]

CC: John Philo [jphilo@sugarlaw.org]; Suzanne Novak [snovak@earthjustice.org]; Jonathan J. Smith
[iismith@earthjustice.org]; gretherh@michigan.gov; Ben Wedeking [ben.wedeking@ylsclinics.org]; Temple, Kurt
[Temple.Kurt@epa.gov]; O'Lone, Mary [OLone.Mary@epa.gov]; Goerke, Ariadne [Goerke.Ariadne@epa.gov];
Redden, Kenneth [Redden.Kenneth@epa.gov]; Newton, Cheryl [Newton.Cheryl@epa.gov]; Walts, Alan
[walts.alan@epa.gov]; Keeler, Katsumi [Keeler.Katsumi@epa.gov]; Harrison, Brenda [Harrison.Brenda@epa.gov]

Subject: RE: EPA Complaints No. 17RD-16-R5 and 01R-94-R5

Attachments: 7-10-2017 - FINAL PDF - LETTER TO MARIANNE LADO RE RESOLUTION OF PENDING MDEQ CASE.pdf

Dear Marianne,

Attached, please find our response to your letter dated June 9, 2017, referenced below. Please let me know if

you have any questions.
Sincerely,

Lilian

Lilian S. Dotka, Fsq.

Director

External Civil Rights Compliance Office
Office of General Counsel
202-564-9649

From: Engelman-Lado, Marianne [mailto:marianne.engelman-lado@yale.edu]

Sent: Friday, June 9, 2017 6:27 PM
To: gretherh@michigan.gov; Dorka, Lilian <Dorka.Lilian@epa.gov>

Cc: John Philo <jphilo@sugarlaw.org>; Suzanne Novak <snovak@earthjustice.org>; Jonathan J. Smith

<jjsmith@earthjustice.org>; Ben Wedeking <ben.wedeking@ylsclinics.org>
Subject: EPA Complaints No. 17RD-16-R5 and 01R-94-R5

Dear Ms. Grether & Ms. Dorka:

Attached please find a letter submitted on behalf of

Citizen Name / Ex. 6 : complainant in

EPA Complaint No. 17RD-16-R5, and the St. Francis Prayer Center, complainant in EPA
Complaint No. 01R-94-R5, to request that they be included, in discussions regarding the
development and execution of any resolution of i citzenName/Ex. 65 cage and remedies relevant

to the St. Francis Prayer Center case. We urge EPA and MDEQ to recognize the
importance of involving those affected by a resolution agreement in the drafting and
execution of the agreement’s terms and look forward to your response in the coming days.

Sincerely,

Marianne Engelman Lado
Visiting Clinical Professor of Law
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Environmental Justice Clinic
Benjamin Wedeking
Student Clinician

Yale Law School

127 Wall Street

New Haven, CT 06511

(203) 432-2184

Personal Phone / Ex. 6 _
mananne engelman-ladodhvisclinios. on

John Philo

Executive Director & Legal Director
Sugar Law Center

4605 Cass Ave.

Detroit, Ml 48201

(313) 993-4505
philo@sugariaw.or

Suzanne Novak

Staff Attorney

Jonathan Smith
Associate Attorney
Earthjustice

48 Wall Street, 19" Floor
New York, NY 10005
(800) 845-7376
snovak@earthiustics.on
damith@earthiustice or
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WASHINGTON, D.C. 20460

Lt DA

s FXTERMAL CIVE RIGHT COMPLIANCE OFFICE
T OFFICE OF GENERAL COUNSEL

July 10, 2017

Return Receipt Requested

Certified Mail# 7013 3010 0001 1267 6024

Ms. Martanne Engelman Lado
Visiting Clinical Professor of Law
Environmental Justice Clinic

Yale Law School

127 Wall Street

New Haven, Connecticut 06511

Dear Ms. Engelman Lado:

Thank vou for vour June 9, 2017, letter addressed 1o me and Director Grether, Michigan
Department of Environmental Quality (MDEQ). In vour letter, vou request that Complainants
participate in discussions regarding resolution of Complaint No. 17-RD-16-RS and relief relevant
to findings in Complaint No. 01R-94-R3.

As vou eorrectly note in your letter, it is the External Civil Rights Compliance Office™s
(ECRCO) pelicy and practice to promote appropriate involvement by complainants and
recipients in the external complaint process.”  We are committed to a fair and transparent
process and will continue to update you and the Complainant in case number 17RD-16-R35,
involving the Flint water issue, as we engage further with MDEQ in informal resolution of this
case. You may recall that we previously briefed you as well as the Complainants on ECRCO’s
efforts to reach an Informal Resolution Agreement with MDEQ that would serve to resolve both
the currently open Flint water case and the now closed Genesee Power Plant case (01R-94-R35).
We also subsequently briefed you on the status of the two cases and, specifically, about the
Resolution/Closure Letter related to Case No, 01R-94-R3, prior to 18 issuance.

ECRCO is currently in the process of updating a proposed Informal Resolution Agreement in
light of the Resolution/Closure Letter issued on January 19, 2017, in Case No. 01R-94-R5 and

share the updated draft Informal Resolution Agreement with MDEQ in the near future in efforts

e ECRCO Case Resolution Manual at iitps/ feosny epanvfonrfome-tosniutionemanual and Role of
Complainants and Redipients in the Title V1 Complaints and Resolution Process, et

herpns fdveanw enaenvdsitesforoduction/ ey 20 02 danumen s fralescoboomplninante- and-radipienty
e fnalodh.
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Ms. Marianne Engelman Lado

to resolve the pending complaint involving Flint water, Case No, 17RD-16-R3, Once we have
finalized our work on that draft Informal Resolution Agreement, we will contaet you to schedule
a conversation with vou and the Complainant in order to update vou on the progress of this
matier, share information with vou about our draft propesed Informal Resolution Agreement, and
as has been our practice, receive any information or comments that you might have.

Again, thank you for your letter. We look forward to speaking with you in the near future,
Please et mie know if vou have any questions.

Sincerely,

Lilian 8. Dorka, Director
External Civil Rights Compliance Office
Office of General Counsel

(. Heide Grether, Director
Michigan Department of Environmental Quality

Kenneth Redden
Acting Assoctate General Counsel
Civil Rights and Finance Law Otfice

Chervl Newton

Acting Deputy Regional Administrator
Acting Deputy Civil Rights Ofhicial
EPA Region 3
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Message

From: Dorka, Lilian [Dorka.Lilian@epa.gov]

Sent: 3/2/2017 5:00:27 PM

To: smercado-spencer@glsp.org

CC: Temple, Kurt [Temple.Kurt@epa.gov]; Biffl, Betsy [Biffl.Betsy@epa.gov]; Peterson, Samuel

[Peterson.Samuel@epa.gov]; Lapierre, Kenneth [Lapierre.Kenneth@epa.gov]; Tellis, Vickie [Tellis.Vickie@epa.gov];
HALIM-CHESTNUT, NAIMA [Halim-Chestnut.Naima@epa.gov]; Tommelleo, Nancy [Tommelleo.Nancy@epa.gov]
Subject: FW: Resolution Letter and Agreement - Civil Rights Administrative Complaint # 04NQO-16-R4 Against the Georgia
Department of Agriculture
Attachments: GDOA Extends Protections to Non-English Speakers Mar 2 2017.pdf; GDOA Extends Protections to Non-English
Speakers Mar 2 2017 _Spanish.pdf; 20170302 Itr to EPA follow up to Agreement with GDA.pdf

Thanks for your email Soli and the heads up on the Press Release. Sam Peterson and/or Kurt Temple will be in touch
with you soon to schedule a time to discuss your questions in the attached letter. Thanks again! Lilian

Lilian Sotolongo Dorka

Director, External Civil Rights Compliance Office
EPA, Office of General Counsel

202-564-9649

WJC-N Room 2450

From: Mercado-Spencer, Solimar [mailto:smercado-spencer@glsp.org]

Sent: Thursday, March 02, 2017 10:50 AM

To: Dorka, Lilian <Dorka.Lilian@epa.gov>

Cc: Peterson, Samuel <Peterson.Samuel @epa.gov>; Krisher, Lisa <LKRISHER@glsp.org>; Smith, Hilary
<hsmith@glsp.org>

Subject: RE: Resolution Letter and Agreement - Civil Rights Administrative Complaint # 04NO-16-R4 Against the Georgia
Department of Agriculture

Good morning, Ms. Dorka!

I was out of the office for most of last month but was delighted to see the final Agreement. Please find
attached our follow-up letter to the Agreement and our Press Releases (in English and Spanish).

Thank you all for your collaboration in this matter.

Regards,

Solimar Mercado-Spencer
Senior Staff Attorney
Admitted in Texas
Farmworker Rights Division
Georgia Legal Services

104 Marietta St, NW #250
Atlanta, GA 30303

Tel. 404-463-1633

Fax: 404-463-1623
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EPA-HQ-2017-011518

From: Dorka, Lilian [ maiito: Dorka Lilan®ena.qov]

Sent: Wednesday, February 08, 2017 7:31 PM

To: Raisner, Isaac; Mercado-Spencer, Solimar

Cc: Redden, Kenneth; Tellis, Vickie; Lapierre, Kenneth; Temple, Kurt; Peterson, Samuel; McGhee, Debra; Biffl, Betsy;
Tommelleo, Nancy; HALIM-CHESTNUT, NAIMA; Goerke, Ariadne; Harrison, Brenda

Subject: RE: Resolution Letter and Agreement - Civil Rights Administrative Complaint # 04NO-16-R4 Against the Georgia
Department of Agriculture

Apologies Soli that your email address was previously misspelled. Here is the letter and agreement. Lilian

Lilian Sotolongo Dorka

Director, External Civil Rights Compliance Office
EPA, Office of General Counsel

202-564-9649

WJC-N Room 2450

From: Dorka, Lilian

Sent: Wednesday, February 08, 2017 6:49 PM

To: 'iraisner@glsp.org’ <irgisner@gisp.ore>; 'smercedo-spencer@glsp.org' <smercedo-spencer@slsp.org>

Cc: Redden, Kenneth <Redden Kennsth@epa gov>; Tellis, Vickie <Teliis Vickie@epa gov>; Lapierre, Kenneth
<lapierrekenneth@epa.goy>; Temple, Kurt <Temple Kurt@epa.gov>; Peterson, Samuel <PetersonSamusiifena.zov>;
McGhee, Debra <micghee. debra@@epa.gov>; Biffl, Betsy <Biffl Betsy@epa.gov>; Tommelleo, Nancy

<Tommelleg, Noanoy@epa.sov>; 'HALIM-CHESTNUT, NAIMA (Halim-Chestnut. Nalma®epa.pov) <Halim-

Chestnut Naima®@ena.gov>; Goerke, Ariadne <Goerke. &riadne®ena.gov>; Harrison, Brenda

<Harrison. Brenda®epa.gov>

Subject: RE: Resolution Letter and Agreement - Civil Rights Administrative Complaint # 04NO-16-R4 Against the Georgia
Department of Agriculture

Dear Mr. Raisner and Ms. Mercado-Spencer:

Attached, please find a Resolution Letter, and Agreement, regarding the administrative complaint you filed with
EPA’s External Civil Rights Compliance Office (ECRCO) against the Georgia Department of Agriculture, No.
04NO-16-R4. This letter has also been mailed to you via certified mail.

Please let me know if you have any questions.
Sincerely,

Lilian Sotolongo Dorka

Director, External Civil Rights Compliance Office
EPA, Office of General Counsel

202-564-9649

ED_002718_00003644-00002





